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Order to Show Cause 

UNITED STATES DISTRICT COURT 
Southern District of New York 
73 Civ. 4276 


[caption omitted] 


Upon the annexed motion for preliminary injunctive 
relief, the complaint herein, and the annexed affidavit of 
Albert K. Butzel, Esq., it is 

Ordered, that the defendants and each of them show 
cause at a Motion Term of this Court, to be held in Room 
21)03 of the United States Courthouse, Foley Square, New 
York, New York on the 19th day of October, 1973, at 10 
o’clock in the forenoon of that day, or as soon thereafter 
as counsel can be heard, why this Court should not grant 
the preliminary injunctive relief requested in the motion 
papers herein; and it is 

Further ordered, that copies of this Order to Show 
Cause and the papers upon which it is granted, be served 
upon the defendants forthwith but inability in good faith 
to obtain such service promptly upon any of the defendants 
shall not operate to stay or postpone said show cause 
hearing as to defendants who are served with this order 
prior to such hearing. 

Dated: October 9, 1973 

New York, New York 

Morris E. Lasker 

U.S.D.J. 





Motion for Preliminary Relief 

UNITED STATES DISTRICT COURT 
Southkrn District of New York 


[caption omitted] 


Plaintiffs, by their attorneys, Berle, Butzel & Kass, move 
this Court, pursuant to Rules 7(b) and 05 of the Federal 
Rules of Civil Procedure, for a preliminary injunction: 

A. Enjoining defendant Consolidated Edison Company 
of New York, Inc., and all of its empoyees, agents, ser¬ 
vants, or other persons acting for it, from commencing con¬ 
struction of, und undertaking any dredge or fill operations 
in connection with, said defendant’s planned pumped stor¬ 
age water power project (the “Project”) at Storm King 
Mountain on the Hudson River in Cornwall. New York; 
and 

B. Enjoining defendants Howard H. Callaway, individu¬ 
ally and as Secretary of the Army, Lt. General William C. 
Gribble, Jr., individually and as Chief of Engineers of the 
U.S. Army, and Colonel Harry W. Lombard, individually 
and as District Engineer, New York District, of the Corps 
of Engineers of the U.S. Army, from their continuing fail¬ 
ure and refusal to enforce in respect of the Project, and to 
hold defendant Consolidated Edison Company to compli¬ 
ance with, the permit requirements for dredge and fill 
operations established by Section 10 of the Rivers and 
Harbors Act of 1890 [33 U.S.C. $407 ] and Section 404 of 
the Federal Water Pollution Control Act, as amended [33 
U.S.C. $1344]. 
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Motion for Preliminary Relief 

This motion is made on the grounds that: 

1. Unless restrained by the Court, defendant Consoli¬ 
dated Edison Company will shortly commence construction 
of, and undertake dredge and fill operations in connection 
with, the Project. 

2. Unless restrained by the Court, defendants Callaway, 
Gribble and Lombard, will continue to fail and refuse to 
enforce, and to hold Consolidated Edison Company to com¬ 
pliance with, the statutory permit requirements cited above. 

3. Said actions by defendants are in clear violation of 
law and will result in irreparable injury and damage to 
plaintiffs and their members, as more particularly appears 
in the complaint herein and the affidavit of Albert K. 
Butzel, Esq., annexed hereto. 

4. The issuance of said preliminary injunction will not 
cause undue loss to defendants, but will prevent irrepara- 
able injury to plaintiffs. 

Dated: New York, New York 
October 9, 1973 

Yours, etc., 

Berle, Butzel & Kass 

Attorneys for Plaintiffs 

By Albert K. Butzel 
Albert K. Butzel 
Office & P.O. Address: 

425 Park Avenue 
New York, New York 10022 
Tel.: (212) 838-2700 






7a 


Affidavit of Albert K. Butzel in Support of Order 
to Show Cause and Motion for Preliminary Relief 

UNITED STATES DISTRICT COURT 
Southern District of New York 
73 Civ. 4276 


[caption omitted] 


Statf. of New York, 

County of New York, ss. : 

Albert K. Butzel, being duly sworn, deposes and says: 

1. I am a member of the Bar of this Court and of the 
firm of Berle, Butzel & Kass, one of the attorneys for the 
plaintiffs in this action. I make this affidavit in support of 
plaintiffs’ order to show cause and motion for preliminary 
relief submitted herewith. I am fully familiar with the facts 
involved in the action, having acted for eight years as one 
of the attorneys for the conservationists who oppose the 
project in issue. 

2. This action arises out of the proposal of defendant 
Consolidated Edison Company of New York, Inc. (“Con 
Edison”) to construct and operate a pumped storage water¬ 
power project (the “Project”) at Storm King Mountain 
on the Hudson River in Cornwall, New York. Because the 
Hudson is navigable, and because the Project would use 
the waters of the River to generate electricity, Con Edison 
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Affidavit of Albert K. Butzel in Support of 
Motion for Preliminary Relief 

was required to obtain a license from the Federal Power 
Commission (“FPC”). This it has done after protracted 
hearings and litigation. What the company has not done is 
to obtain permits from the Corps of Engineers of the U.S. 
Army (the “Corps”) to conduct various dredging and fill¬ 
ing operations in the Hudson in conjunction with the Proj¬ 
ect, and it apparently has no intention of doing so. Plain¬ 
tiffs believe that such permits are necessary under Section 
10 of the Rivers and Harbors Act of 1800 [33 U.S.C. $403] 
(hereinafter “Section 10”) and Section 404 of the Federal 
Water Pollution Control Act, as amended [33 U.S.C. $1341 ] 
(hereinafter “Section 404”), which generally prohibit dredg¬ 
ing and fill operations in navigable waters except upon ap¬ 
proval of the Secretary of the Army, acting through the 
Chief of Engineers. However, in response to plaintiffs’ 
demands that these statutory provisions be enforced against 
Con Edison, the Corps has taken the position that, as a 
matter of law, no permits are required. This action has 
accordingly been brought seeking a declaratory judgment 
that, contrary to the Corps’ legal views, permits are re¬ 
quired, and for an order (A) directing the responsible 
Corps officials (including the Secretary of the Army and 
the Chief of Engineers) to hold Con Edison to compliance 
with Section 10 and Section 404, and (B) enjoining Con 
Edison from proceeding with construction until the neces¬ 
sary permits are obtained 

3. Although the issues involved in this case are primarily 
issues of law, some understanding of the pertinent facts is 
essential. These can be briefly summarized. As indicated, 


•'> i 
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Affidavit of Albert K. Butzel in Support of 
Motion for Preliminary Relief 

the Project would be located on the Hudson, which is a 
navigable river. Landward of the Hudson, Con Edison 
proposes to construct the principal project works, includ¬ 
ing three underground power chambers housing pump- 
turbines and other electrical equipment (hereinafter, the 
“powerhouse”); a large storage reservoir 1000 feet above 
and a mile and a half back from the River; and a water 
tunnel drilled through Storm King Mountain connecting the 
reservoir and the powerhouse. In addition, however, the 
Project involves a series of activities in the Hudson it¬ 
self and thus in navigable waters of the United States. 
These include: (A) dredging (excavation) in the Hudson 
in front of the powerhouse intake facilities, and (B) filling 
activities in the Hudson through the discharge and de¬ 
posit of thousands of cubic yards of fill material in the 
River and along its shores immediately northwest of the 
powerhouse site. The till material would consist primarily 
of rock and soil excavated from the powerehambers, the 
water tunnel and the reservoir area and then dumped into 
the Hudson at the indicated location. This dumping would 
create new land that would eventually be turned over to 
the Village of Cornwall for its use as a park, but would also 
bury large areas of the River bed. 

4. The Rivers and Harbors Act of 1899 has long pro¬ 
hibited unauthorized dredging and tilling in navigable 
waters. Tn particular, Section 10 prohibits unauthorized 
obstructions to the navigable capacity of any waters of the 
United States, and makes it unlawful to excavate materials 
from (i.e., dredge), or deposit materials in (i.e., fill) the 
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Affidavit of Albert K. Butzel in Support of 
Motion for Preliminary Relief 

channel of any navigable river “unless the work has been 
recommended by the Chief of Engineers and authorized by 
the Secretary of the Army”. The dredge and fill work that 
Con Edison intends to undertake is of exactly this sort, and, 
on its face, Section 10 appears to require permits for such 
work. 

5. Similarly, Section 404 of the Federal Water Pollution 
Control Act appears to apply in this case. This section, 
adopted by the Congress in 1072, vests in the Corps the 
permitting authority and responsibility for any discharge 
of dredged or fill material into navigable waters. The dump¬ 
ing of thousands of cubic yards of waste 1 rock and other fill 
material into the Hudson within designated bounds north¬ 
west of the powerhouse is indisputably the type of activity 
to which Section 404 is directed, and would clearly appear 
to require Corps permits. 

6. Notwithstanding the foregoing, the Corps has dis¬ 
claimed any permit requirements in this case—this in re¬ 
sponse to plaintiffs’ written demand that the Corps hold 
Con Edison to compliance with the applicable statutes. (A 
copy of the response is annexed to the complaint ps Ex¬ 
hibit A). In taking this position, the Corps has not .enied 
that the activities involved are of the sort referred to in 
Section 10 and Section 404. Rather, it has relied on a legal 
argument—to wit, that its usual permitting authority for 
such activities has been removed in this case by the Fed¬ 
eral Power Act and the FPC’s licensing of the Project. As 
stated by the Corps in its letter rejecting plaintiffs’ de¬ 
mands : 
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Affidavit of Albert K. Butzel in Support of 
Motion for Preliminary Relief 

“The authority of the Secretary of the Army [under the 
Rivers and Harbors Act of 1899] to authorize struc¬ 
tures or work in navigable waters in connection with 
water power projects was transferred to the Federal 
Power Commission by the Federal Water Power Act 
of 1920 (41 Stat. 1003; 10 U.S.C. 797). Accordingly, 
... permits will not be required.” 

And then, referring specifically to Section 404: 

“The involvement of the Corps of Engineers in the 
Storm King Proposal has just recently been thoroughly 
reviewed in the light of the provisions of Section 404 
of Public Law 92-500, the ‘Federal Water Pollution 
Control Act Amendments of 1972’. Our position re¬ 
mains unchanged-Therefore, there is no need for 

Corps of Engineers permits for the subject work . . . ” 

7. Turning first to Section 404, the Corps’ position that 
the Federal Power Act has removed its usual jurisdiction 
makes no sense at all. The Federal Power Act became law- 
in 1920, and thus it could not possibly have transferred to 
the FPC the Section 404 permitting authority which was 
vested in the Corps in 1972—52 years after passage of the 
Power Act. 

8. Of equal importance, the Corps’ own recently-promul¬ 
gated regulations, specifying applicable permit require¬ 
ments for water power projects [33 CFR §209.120(c)(3)], 
expressly recognize the applicability of Section 404 to such 
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Affidavit of Albert K. Butzel in Support of 
Motion for Preliminary Relief 

projects. Tlius, while the regulations generally disclaim 
independent permit requirements for project structures 
licensed Vy the FPC, this disclaimer does not extend to 
Section 404. To the contrary, the regulations expressly 
state with respect to projects licensed by the Power Com¬ 
mission that: 

“In all cases involving the discharge of dredged or fill 
material into navigable waters . . . , Department of 
the Army permits under Section 404 of the Federal 
Water Pollution Control Act . . . will be required”. 

As has be'*n noted, this case involves very substantial dis¬ 
charges of waste rock and other fill material into the Hud¬ 
son. Under the regulations cited above, as well as Section 
404 itself, Department of the Army (Corps) permits are 
accordingly required. The Corps’ disclaimer of jurisdiction 
is clearly mistaken, and its failure and refusal to act vio¬ 
late its statutory duties. 

9. It should be emphasized that the Section 404 per¬ 
mit requirements are of major importance in this case, 
going far beyond the question of effects on navigation. 
Under the statute, the Corps must measure any such per¬ 
mit applications against a series of environmental con¬ 
siderations in accordance with guidelines developed by the 
Administrator of the U.S. Environmental Protection 
Agency in conjunction with the Secretary of the Army; 
and the Administrator has the power to override the deci¬ 
sions of the Corps based on such environmental considera¬ 
tions [33 U.S.C. §1344(b), (c)]. Many of the specified envi- 
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Affidavit of Albert K. Butzel in Support of 
Motion for Preliminary Relief 

ronmental factors, including impacts on fish and recreation, 
are involved in the work Con Edison proposed to carry 
out in the Hudson. Thus the Corps’ refusal and failure to 
act runs directly counter to the environmental protections 
that Congress has written into, and presumably intended 
to implement through, Section 404. 

10. As for permits under Section 10, the position taken 
by the Corps is not supported by any express provision of 
the Federal Power Act—and it is at odds with the Corps’ 
actual practice in this case. Heginning in 1963 and then in 
1965, after the FPC initially licensed the Project, Con 
Edison applied to the Corps for exactly those permits 
which the Corps now claims are not required—and the 
Corps not only entertained the application, but issued the 
permits. 

11. The 1963 and 1965 permits have long since expired, 
and Con Edison has not attempted to renew them. Nor, 
despite its prior action, has the Corps sought renewals, 
suggesting instead that its issuance of the earlier permits 
“may possibly have been in error” (Exhibit A to the com¬ 
plaint). But this equivocal suggestion rings hollow. In 
1965, the Federal Power Act had been national law for 45 
years—yet the Corps regarded its authority under Section 
10 as extending to the Project. Its change of heart at this 
late date, and in the absence of express language in the 
Power Act, is unwarranted. 

12. While the Corps’ disclaimer of jurisdiction may 
well have been made in good faith, we respectfully submit 


/ 

1 
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Affidavit of Albert K. Butzel in Support of 
Motion for Preliminary Relief 

that it runs counter to law. The duties of the Corps, as 
described above, are clear—and they are duties that the 
Corps has failed and refused to carry out on the basis of 
an erroneous legal theory. Under the circumstances, it is, 
we submit, incumbent on this Court to rectify the failure 
by declaring that permits are required and directing the 
responsible Corps officials (defendants Callaway, Gribble 
and Lombard) to enforce, and hold Con Edison to compli¬ 
ance with, the statutory requirements. 

13. Unless this Court grants the relief requested in the 
complaint and the preliminary relief now sought, plaintiffs 
will suffer irreparable injury. Plaintiffs are an individual 
fisherman and three conservation organizations who, and 
whose members, have a direct and special interest in the 
protection of the natural resources of the Hudson River, 
including its fisheries resources, scenic beauty and recre¬ 
ational uses. Thomas R. Lake, for example, fishes on a 
year-round basis in the exact area that Con Edison pro¬ 
poses to dredge and fill, and takes a substantial catch from 
these waters. Con Edison’s proposed activities would make 
this impossible. Li addition, Scenic. Hudson, The Sierra 
Club and the Hudson River Fisherman’s Association have 
long sought to protect the River and its resources (includ¬ 
ing Storm King Mountain) from the adverse impacts of 
the Project, while their members use these resources ac¬ 
tively for fishing (including commercial fishing for liveli¬ 
hood), boating, hiking and scenic enjoyment. The opera¬ 
tions that Con Edison proposes to carry out in the Hudson 
would severely impair these uses, and do irreparable dam- 
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Affidavit of Albert K. But?el in Support of 
Motion for Preliminary Relief 

age to the resources of the River, by covering over bottom 
areas and aquatic life they support, by eliminating spawn¬ 
ing, nursery and fishing sites, and by creating what amounts 
to a new shoreline northwest of the powerhouse. Further¬ 
more, the filling activities would involve heavy construction 
equipment, with all the associated ugliness and noise. 

14. The threat of the aforesaid damage is imminent. 
Con Edison has announced that it will commence construc¬ 
tion of the Project in November and it clearly intends to 
do so without Corps permits. The exact nature of the ini¬ 
tial construction work has not been disclosed by the com¬ 
pany; however, based on information made available by 
the FPC, it appears that such work will include the excava¬ 
tion of rock and soil to create an entrance tunnel for the 
power chambers. Since the excavated rock and soil must 
be disposed of, and since the designated disposal site is in 
and along the Hudson northwest of the powerhouse loca¬ 
tion, there can be little doubt that the initial construction 
activities will include or inevitably require the dumping 
of fill material into the Hudson. Accordingly, unless this 
Court restrains Con Edison from commencing construction 
of the Project, irreparable damage will be indicted before 
the case is resolved. 

15. For the foregoing reasons, plaintiffs respectfully 
request that this Court issue an order enjoining Con Edison 
from commencing construction of the Project and under¬ 
taking the activities in navigable waters heretofore de¬ 
scribed pending the resolution of this case, and, further, 
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Affidavit of Albert K. Butzel in Support of 
Motion for Preliminary Relief 

preliminarily enjoining defendants Callaway, Gribble and 
Lombard from their continuing failure and refusal to en¬ 
force, and hold Con Edison to compliance with, the statu¬ 
tory permit requirements heretofore described. In connec¬ 
tion with the foregoing, we emphasize that the issues in¬ 
volved in this action are principally, if not exclusively, 
issues of law which should not require a protracted trial, 
if any at all, and thus will not occasion any significant 
delay in the construction of the Project should the Corps’ 
legal position he sustained. By contrast, if Con Edison is 
permitted to proceed despite the lack of permits, and if 
this Court then holds that permits are required, there will 
he no cure for the damage already done. 

16. Plaintiffs seek un order to show cause herein, rather 
than proceeding by notice of motion, to permit judicial 
consideration of the issues before construction begins. 

17. No prior application for the relief requested herein 
has been made to this or any other court. 

18. For the reasons set forth above, it is respectfully 
requested that the order to show cause presented herewith 
be signed, and that upon hearing of plaintiffs’ motion, the 
relief sought thereby be granted. 


Albert K. Butzel 



(Jurat omitted in printing.) 







Summons in Support of Motion for Injunctive Relief 

UNITED STATES DISTRICT COURT 
For the Southern District ok New York 


[caption omitted] 


To the above named Defendants: 

You are hereby summoned and required to serve upon 
Berle, Butzel & Kass and Winer, Neuberger & Sive, 
plaintiffs’ attorneys, whose address is 425 Park Avenue, 
New York, New York 10022, an answer to the complaint 
which is herewith served upon you, within 20 days after 
service of this summons upon you, exclusive of the day 
of service. If you fail to do so, judgment by default will be 
taken against you for the relief demanded in the complaint. 

Raymond F. Burghardt, 
Clerk of Court. 


B. Edwards, 
Deputy Clerk. 

[Seal of Court] 

Date: October 9,1973 


Note:—This summons is issued pursuant to Rule 4 of the 
Federal Rules of Civil Procedure. 
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Amended Complaint in Support of Motion 
for Preliminary Relief 

UNITED STATES DISTRICT COURT 
Southern District of New York 


[caption omitted] 


Plaintiffs, by their attorneys, for their complaint, re¬ 
spectfully allege as follows: 

First Claim for Relief 

1. This action arises out of the plans of Consolidated 
Edison Company of New York, Inc. (“Con Edison”) to 
construct and operate a pumped storage hydroelectric proj¬ 
ect at Storm King Mountain on the Hudson River in Corn¬ 
wall, New York (the “Project”). The Project involves, 
among other things, dredging and fill activities in the Hud¬ 
son, which is a navigable water of the United States. This 
action is brought to secure a judgment (A) declaring that 
such dredging and fill activities fall within the provisions 
of, and require permits from defendants Callaway, Gribble 
and Lombard under, Section 10 of the Rivers and Harbors 
Act of 1890 (U.S.C. §403) and Section 404 of the Federal 
Water Pollution Control Act as amended (33 U.S.C. §1344), 
(B) directing defendants Callaway, Gribble and Lombard 
to enforce, and secure compliance by Con Edison with, 
said statutory provisions and the permit and other require¬ 
ments that follow therefrom; and (C) enjoining Con Edison 
from proceeding with the construction of the Project unless 
and until the required permits are obtained. 
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Amended Complaint in Support of Motion 
for Preliminary Relief 

2 . Jurisdiction of this Court is based upon: 

28 U.S.C. §1331 (Federal Question) 

28 U.S.C. §1337 (Laws Regulating Commerce) 

28 U.S.C. §1301 (Mandamus) 

28 U.S.C. §2201-02 (Declaratory Judgment) 

33 U.S.C. §§403, 407 (Rivers and Harbors Act) 

33 U.S.C. §§1311, 1344 (Federal Water Pollution Con¬ 
trol Act) 

33 C.h .R. §209 (Corps of Engineers Permit Regula¬ 
tions) 

5 U.S.C. §§701-700 (Administrative Procedure Act) 

3. The matter in controversy exceeds $10,(KK), exclusive 
of interest and costs. 

The Parties 

4. Plaintiff Scenic Hudson Preservation Conference 
( Scenic Hudson”) is a non-profit corporation organized 
and operating under the laws of the State of New York 
whose objects and purposes include the conservation and 
protection of the Scenic and other natural resources of 
the Hudson River, including the area of the Hudson High¬ 
lands centering around Storm King Mountain where the 
Project would be located. In addition to national and local 
conservationists, the membership of Scenic Hudson in¬ 
cludes residents and property owners in the Village and 
Town of Cornwall in the immediate vicinity of the Project 
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for Preliminary Relief 

and numerous individuals who use the Hudson River and 
Storm King Mountain as a source of recreation, including 
for fishing, boating, hiking and scenic enjoyment. Scenic 
Hudson and its members will suffer special damage and be 
adversely affected by the actions herein complained of in 
that construction and operation of the Project and the 
activities in navigable waters hereinafter described would 
impinge upon fish and other aquatic life in the Hudson In- 
covering over and otherwise despoiling large areas of the 
River bed, including spawning, nursery and fishing sites, 
degrade the scenic beauty of the River und Storm King 
Mountain, and generally disrupt the surrounding environ¬ 
ment through heavy construction work, thereby impairing 
the rights of Scenic Hudson and its members in, and their 
use and enjoyment of, the resources of the Hudson and the 
properties which they own. 

5 Plaintiff the Hudson River Fishermen’s Association, 
Inc., (the “Fishermen’s Association”) is a non-profit mem¬ 
bership corporation organized and operating under the 
laws of the State of New York and having as its principal 
objects and purposes the protection and enhancement of 
the fisheries resources of the Hudson River. The member¬ 
ship of the Fishermen’s Association includes both com¬ 
mercial and sports fishermen who actively engage in fishing 
on the Hudson River, including a number who depend on 
the Hudson River fisheries for their livelihood. The Fisher¬ 
men’s Association and its members will suffer special dam¬ 
age and be adversely affected by the actions herein com¬ 
plained of in that construction und operation of the Project 
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and tlx* activities in navigable waters hereinafter described 
would destroy fish habitats and impinge upon fish and other 
aquatic life in the Hudson and thereby impair the rights 
of the h ishermen’s Association and its members in, and 
th ( *ir use and enjoyment of, tin* fisheries resources of the 
Hudson. 

G. Plaintiff The Sierra Club is a non-profit corporation 
organized und operating under the laws of the State of 
California and having a nationwide membership. Its prin¬ 
cipal objects and purposes are the protection of the environ¬ 
ment, including scenic and other natural resources, through¬ 
out the United States and abroad. The Atlantic Chapter 
of The Sierra Club is the local Chapter of The Sierra Club 
in the State of New York and certain other northeastern 
states. Through the Atlantic Chapter, The Sierra Club 
sponsors frequent hikes on and within the vicinity of Storm 
King Mountain, and has otherwise sought to protect the 
natural resources of the Hudson River and the Hudson 
Highlands. The Sierra Club and its members in New 
York will suffer special damage and be adversely affected 
by the actions herein complained of in that construction 
and operation of the Project and the activities in navigable 
waters hereinafter described would degrade scenic and 
other natural resources of the Hudson River and the Hud¬ 
son Highlands in the vicinity of Storm King Mountain nnd 
thereby impair the rights of The Sierra Club and its mem¬ 
bers in, and their use and enjoyment of, such resources. 
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7. Plaintiff Thomas It. Lake, whose residence address 
is 31 Meadow Drive, Wappingers Falls, New York, is a 
member of the Fishermen’s Association and an active fisher¬ 
man on the Hudson River in the vicinity of Storm King 
Mountain. Specifically, Mr. Lake fishes year-round, both 
from the shore and by boat, aim on a frequent basis, in the 
exact area where Con Edison proposes to discharge and 
deposit vast amounts of fill materials into the River, and 
he takes from this location a sizable catch. Mr. Lake will 
suffer special damage and be adversely affected by the 
action herein complained of in that construction and opera¬ 
tion of the Project and the activities in navigable waters 
hereinafter described would destroy fish habitats and im¬ 
pinge upon fish and other aquatic life in the area that he 
fishes and thereby impair his rights in, and use and enjoy¬ 
ment of, said resources. 

8. Upon information and belief, defendants Howard H. 
Callaway, Lt. General William C. Gribble, Jr., and Colonel 
Harry T. Lombard are, respectively, Secretary of the Army, 
Department of Defense, U.S.A.; Chief of Engineers, Corps 
of Engineers of the U.S. Army; and District Engineer, 
New York District, Corps of Engineers of the U.S. Army. 
Under the applicable statutes and regulations of the Corps 
of Engineers, said defendants are charged with the admin¬ 
istration and enforcement of Section 10 of the Rivers and 
Harbors Act of 1890 and Section 404 of the Federal Water 
Pollution Control Act, as they apply to the Project. 

9. Defendant Con Edison is a utility corporation or¬ 
ganized and existing under the laws of the State of New 
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York, with its principal office at 4 Trying Place, New York, 
New York. 


Violations of Section 10 of the Rivers 
and Harbors Act of 1899 

10. The Project would be located on the Hudson River, 
which is a navigable water of the United States. The 
Project has been licensed by the Federal Power Commis¬ 
sion, but, upon information and belief, permits have not 
been obtained from the Corps of Engineers for various 
activities to be undertaken in the navigable waters of the 
United States. 

11. Upon information and belief, the Project plans call 
for the following activities to be undertaken in the navi¬ 
gable waters of the United States, to wit, in the Hudson 
River: 

A. Excavation and dredging in the Hudson in front of 
the Project’s intake structures. 

B. Fill activities in the Hudson to the northwest of the 
plant site through the discharge and deposit of hundreds 
of thousands of cubic yards of fill material in the • • • 


(Line of Copy Missing From Original) 
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12. Under Section 10 of the Rivers and Harbors Act of 
1899 (33 U.S.C. $403) (hereinafter “Section 10”), the ex¬ 
cavation from or depositing of fill material in any navi¬ 
gable waters of the United States is unlawful unless the 
work has been recommended by the Chief of Engineers and 
authorized by the Secretary of the Army by appropriate 
permit. 

13. In 1963 and in 1965, after the Project was initially 
licensed by the Federal Power Commission, Con Edison 
applied for and received from the predecessors of defen¬ 
dants Callaway, Gribble and Lombard, permits to under¬ 
take the activities in navigable waters heretofore described. 

14. Following the issuance of the aforesaid permits, the 
license for the Project which had been granted by the Fed¬ 
eral Power Commission in 1965 was set aside by the United 
States Court of Appeals for the Second Circuit. Follow¬ 
ing remand, the Project was relicensed in 1970. In the 
interim, the permits issued in 1963 and 1965 expired and 
are of no present force and effect. 

15. Upon information and belief, Con Edison has not 
reapplied for, or sought extensions of, the permits to con¬ 
duct the activities in navigable waters heretofore described. 

16. Con Edison has announced that it plans to commence 
construction of the Project in November 1973. Upon in- 
lormation and belief, it intends to do so, and to proceed 
with the activities in navigable waters heretofore described, 
without obtaining new' or renewed Corps permits. 
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17. Jn January 1973, plaintiffs Scenic Hudson and The 
Sierra Club wrote to defendant Lombard demanding that 
the Corps of Engineers “bold Con Edison to the statutory 
permit requirements in respect of dredging and filling for 
the . . . project.” 

18. By letter dated 27 March 1973, a copy of which is 
annexed hereto as Exhibit A and made a part hereof, defen¬ 
dant Lombard rejected plaintiffs’ demands, stating in part 
as follows: 

riiis office did issue three separate permits for work 
related to the Storm King proposal in the mid-1960’s. 
It is currently felt that the issuance of these permits 
may possibly have been in error. The authority of the 
Secretary of the Army to authorize structures or work 
in navigable waters in connection with water power 
projects was transferred to the Federal Power Com¬ 
mission by the Federal Water Power Act of 1920 (41 
Stat. 1063; 16 U.S.C. 797). Accordingly, extensions to 
the expired permits will not be required.” 

19. The position taken by defendant Lombard is con¬ 
trary to law and to the authority and duties of defendants 
Callaway, Gribble and Lombard under Section 10 with re¬ 
spect to the activities in navigable waters heretofore de¬ 
scribed. To the contrary, said activities fall within the 
provisions of, and require permits from defendants Cal¬ 
laway, Gribble and Lombard under, Section 10. 
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20. The failure and refusal of defendants Callaway, 
(fribble and Lombard to hold Con Edison to compliance 
with, and to require permits under, Section 10 are arbi¬ 
trary and capricious and in violation of said defendants’ 
statutory duties and threaten to irreparably impair, in the 
manner described in paragraphs 4 through 7 of this com¬ 
plaint, the rights of plaintiffs and their members in, and 
their use and enjoyment of, the Hudson River, its resources 
and surrounding environment. 

21. Con Edison’s actions in undertaking the activities in 
navigable waters heretofore described, without obtaining 
the required permits, would be in violation of Section 10 
and would irreparably impair, in the manner described in 
paragraphs 4 through 7 of this complaint, the rights of 
p’aintiffs and their members in, and their use and enjoy¬ 
ment of, the Hudson River, its resources and the surround¬ 
ing environment. 

22. Upon information and belief, the failure and refusal 
of defendants Callaway, (fribble and Lon >ard to hold Con 
Edison to compliance with, and to requir permits under, 
Section 10 will continue, and Con Edison will shortly pro¬ 
ceed to construction of the Project without the required 
permits, unless this Court grants the relief requested herein. 

23. By reason of the foregoing, and having exhausted 
their administrative remedies, plaintiffs are threatened with 
immediate and irreparable injury, and have no adequate 
remedy at law. 
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Second Claim for Relief 

Violations of Section 10 Regulations 

24 . Plaintiffs repeat and reallege each and every allega¬ 
tion set forth in paragraphs 1 through 23 of this complaint. 

25. The Corps of Engineers has recently promulgated 
new regulations specifying the permit requirements under 
the River and Harbors Act of 1899 applicable to water 
power projects licensed by the Federal Power Commission 
(38 Fed. Reg. 12217, May 10, 1973). Said regulations, pro¬ 
posed as 33 C.F.R. §209.120(c) (6), provide in pertinent 
part as follows: 

“The Federal Power Act of 1920 . . . authorizes the 
Federal Power Commission (FPC) to issue licenses for 
the construction, operation and maintenance of dams, 
water conduits, reservoirs, transmission lines and other 
physical structures of a power project. However, 
where such structures will affect the navigable waters 
of the United States (as defined in 16 U.S.C. 796), 
the plans for the dam or other physical structures af¬ 
fecting navigation must be approved by the Chief of 
Engineers and the Secretary of the Army. In such 
cases, the interests of navigation should normally be 
protected by a recommendation to the FPC for the in¬ 
clusion of appropriate provisions in the FPC license 
rather than the issuance of a separate Department of 
the Army permit under 33 U.S.C. 401 et seq. As to 
any other activities in navigable waters not constitut- 
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ing construction, operation and maintenance of physi¬ 
cal structures licensed by the FPC under the Federal 
Power Act of 1920, as amended, the provisions of 33 
U.S.C. 401 et seq. [The Rivers and Harbors Act of 
1899] remain fully applicable.” 

26. Upon information and belief, the dredging and fill 
activities heretofore described to be undertaken by Con 
Edison in the Hudson River do not constitute the construc¬ 
tion, operation or maintenance of physical structures of 
the Project within the meaning of 33 CFR §209.120(c)(6). 
As a consequence, permits for such activities are required 
under said regulations, as well as under Section 10. 

27. Insofar as 33 CFR §209.120(c) (6) purports to ex¬ 
clude from the permit requirements of Section 10 of the 
activities heretofore described to be undertaken by Con 
Edison in the Hudson River, said regulations are contrary 
to, and violate the requirements of, Section 10 and are void 
as a matter of law. 

Third Claim fcr Relief 

Violations of Section 404 of the Federal Water 
Pollution Control Act, as Amended 

28. Plaintiffs repeat and reallege each and every allega¬ 
tion set forth in paragraphs 1 through 11, .3 through 18, 
and 25 of this complaint. 

29. Under Sections 301 and 404 of the Federal Water 
Pollution Control Act, as amended (33 U.S.C. §§1311, 
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1344), and insofar as applicable, under Section 13 of the 
Rivers and Harbors Act of 1899 (33 U.S.C. §407) (the ap¬ 
plicable statutory provisions being herein referred to as 
“Section 404’’), the discharge of fill material into the navi¬ 
gable waters of the United States requires a permit from 
the Secretary of the Army, acting through the Chief of 
Engineers. 

30. Under the regulations promulgated by the Corps of 
Engineers, specifying the Corps of Engineers’ permit re¬ 
quirements in respect of water power projects licensed by 
the Federal Power Commission (33 CFR §209.120(c) (6)), 
it is expressly provided that: 

“In all cases involving the discharge of dredged or fill 
material into navigable waters . . . , Department of 
the Army permits under Section 404 of the Federal 
Water Pollution Control Act . . . will be required.” 

31. Upon information and belief, as heretofore alleged, 
the activities which Con Edison intends to undertake in the 
navigable waters include the discharge of hundreds of 
thousands of cubic yards of fill material into navigable 
wah rs—to wit, into the Hudson River northwest of the 
plant site; and as such, Section 404 and the aforesaid regu¬ 
lations apply to, and require permits from defendants Cal¬ 
laway, Gribble and Lombard authorizing, such activities. 

32. Upon information and belief, Con Edison has not 
applied for, or received from defendants Callaway, Gribble 
and Lombard, the permits required hy Section 404 and the 
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regulations quoted above, and to commence construction of 
the Project, and to proceed with the discharge of fill ma¬ 
terial into the Hudson, without obtaining such permits. 

33. As heretofore alleged, defendant Lombard has re¬ 
jected plaintiffs’ demands that the Corps of Engineers hold 
Con Edison to statutory permit requirements with respect 
to dredging and filling. In rejecting such demands, defen¬ 
dant Lombard also disclaimed any duties under Section 
404, stating that: 

“The involvement of the Corps of Engineers in the 
Storm King Proposal has just recently been thoroughly 
reviewed in light of the provisions of Section 404 of 
Public Law 92-500, the ‘Federal Water Pollution Con¬ 
trol Act Amendments of 1972’. Our position remains 
unchanged. . . . Therefore, there is no need for Corps 
of Engineers permits for the subject work ...” 

34. The position te'cen by defendant Lombard is con¬ 
trary to law, includ. .g the recently-promulgated regula¬ 
tions of the Corps of Engineers and the permit require¬ 
ments established by Section 404. 

35. The failure and refusal of defendants Callaway, 
Gribble and Lombard to hold Con Edison .o compliance 
with, and to require permits under, Section 404 and the 
regulations of the Corps of Engineers heretofore cited are 
arbitrary and capricious and in violation of said defen¬ 
dants’ lawful duties and threaten to irreparably impair, 
in the manner described in paragraphs 4 through 7 of this 


I 
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complaint, the rights of plaintiffs and their members in, 
and their use and enjoyment of, the Hudson River, its re¬ 
sources and the surrounding environment. 

3G. Con Edison’s actions in discharging fill material into 
navigable waters, as heretofore described, without obtain¬ 
ing the required permits, would be in violation of Section 
404 and the recently-promulgated regulations of the Corps 
of Engineers and would irreparably impair, in the manner 
described in paragraphs 4 through 7 of this complaint, the 
rights of plaintiffs’ and their members in, and their use 
and enjoyment of, the Hudson River, its resources and the 
surrounding environment. 

37. Upon information and belief, the failure and refusal 
of defendants Callaway, Gribble a id Lombard to hold Con 
Edison to compliance with, and to require permits under, 
Section 404 and the regulations heretofore cited will con¬ 
tinue, and Con Edison will shortly proceed to construction 
of the Project without the required permits, unless this 
Court grants the relief requested herein. 

33. By reason oi the foregoing, and having exhausted 
their administrative remedies, plaintiffs are threatened with 
immediate and irreparable injury, and have no adequate 
remedy at law. 

\\ here fore, pi iintiff jirays for judgment: 

A. Declaring that the dredging and fill activities to be 
undertaken by Con Edison in the navigable waters of the 
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United States, as described in the complaint, fall within 
the provisions of, and require permits from defendants 
Callaway, Gribble and Lombard under, Section 10 of the 
Rivers and Harbors Act of 1899, Section 404 of the Federal 
Water Pollution Control Act, as amended, and, insofar as 
the same are consistent with the aforesaid statutes, the 
applicable regulations of the Corps of Engineers; 

B. Directing defendants Callaway, Gribble and Lom¬ 
bard to enforce, and secure compliance by Con Edison 
with, the aforesaid ^.atutory provisions and the permit 
and other requirements that follow therefrom; 

C. Declaring unlawful, and enjoining defendant Con 
Edison from proceeding with, construction of the Project 
and the activities that it intends to undertake in navigable 
waters unless and until Con Edison has obtained the re¬ 
quired permits. 

D. Granting such preliminary relief as may be neces¬ 
sary to prevent irreparable injury to plaintiffs pending 
the trial of this action and the making and entry of final 
judgment; and 

E. Granting such other and further relief as this Court 
may deem just and proper, together with the costs and 
disbursements of this action. 
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New York, New York 
October 12, 1973. 


Berle, Butzel & Kass 
425 Park Avenue 
New York, New York 10022 

Winer, Neuburger & Sivk 
425 Park Avenue 
New York, New York 10022 

Attorneys for Plaintiffs 
By Albert K. Butzel 
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27 March ) 9 / 


Bcrle, Butrel A Kass 
Attn: Mr. Albert K. Butte1 
425 Hark Avenue 
Kcw York, N. Y. J0022 


Cent lenten: 

Reference is n.dc to your letter of 24 January 1973, on behalf of 
the Scenic Hudnon Preservation Conference and the Sierra Club con- 
cerning tho proposal by Consolidated Edison Company of few York to 
construct a pumvsd storage hydroelectric project on the Hudson 
River ut Storm King Mountain, Cornwall, few York. In your Utter 
you demanded that my office "... hold Coo Edison to the statutory 
pen'll roqulrem'nte In resper I of dredging and filling for t‘ 

Cornwall project; that an appropriate Environmental Impact St.Me- 
ment be Prepared and circulated in conjunction therewith; and that 
hearings be called to consider the Impact Statement." 

This office did Issue three separate permits for work related to 
the Storm King proposal in the mld-1960's. It is currently felt 
that tier issuance of these permits nay possibly have been in error. 
Tire authority of the Secretary of the Army to author ire structures 
or work in navigable waters in connection with water power prnierts 
was transferred to the Federal rower Com.sir.sion hy the Federal Hater 
Power Act of 1920 (41 S t at. 1063; 16 U.S.C. 797). Accordingly, 
extensions to the expired permits will not be required. 

The involvement of the Corps of Engineer, in the Storm King Proposal 
has just recently been thoroughly reviewed in light of the provisions 
of unction 404 of Public haw 92 600 the "Federal Water Pollution 
Control Act Amend sent oi 1972." Our position remains unchanged. 

P ar tlcipation of this office will he through' comrant 
oo-i Power Commission, the lead Federal Agency in this pro¬ 

posal Therefore, there |, no need for Corps nl Engineer prrrl* . 
the subject work. Con-ec;. r.tly, neither hearings nor an Environ.. • ,1 
impact .»t aton.ent arc rcijuir.l by my office. 


Sincerely youre, 


y - ’ y* 

Colnti/l, Corps ol Enp, 


^ /’ 
'srlsI 


y 


District Engineer 


ntfinoet s 
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UNITED STATES DISTRICT COURT 
Southern District of New York 


[caption omitted] 


Sirs: 

Please take notice that defendant Consolidated Edison 
Company of New York, Inc. will move this Court, Hon. Mor¬ 
ris E. Lasker, U.S.D.J., in Room 21)03, United States Court 
house, Foley Square, New York, New York on November 
2, 1973 at 10:00 A.M., or as soon thereafter as counsel 
may be heard, upon the amended complaint hereto, the 
answer of defendant Consolidated Edison Company of 
New York, Inc. thereto, the affidavit of 0. S. Peter Bergen 
sworn to October 22, 1973, and the affidavit of Frank D. 
McElwee sworn to October 22,1973, for summary judgment, 
pursuant to Rule 56 of the Federal Rules of Civil Proce¬ 
dure, (i) dismissing the amended complaint herein and (ii) 
on defendant Consolidated Edison Company of New York, 
Tnc. s counterclaim for declaratory judgment, declaring that 
neither Section 10 of the Rivers and Harbors Act of 1899 
(33 U.S.C. <5403) nor §404 of the Federal Water Pollution 
Control Act Amendments of 1972 (33 U.S.C. §1344) re¬ 
quires defendant Consolidated Edison Company of New 
\ork, Tnc. to apply to the Corps of Engineers in order to 
construct the project work in navigable waters licensed by 
the Federal Power Commission on August 19, 1970 in FPC 
I roject No. 2338, and for t eh other and further relief 
as may be just and proper. 
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Please take further notice that answering papers, if 
any, shall be served upon the undersigned within the period 
of time prescribed by the Rules of this Court. 

Dated: October 23, 1973 

New York, New York 

LeBoeuf, Lamii, Leiby & MacRae 

By G. S. Peter Bergen 
A Member of the Firm 
Attorneys for Defendant 

Consolidated Edison Company 
of New York, Inc. 

One Chase Manhattan Plaza 
New York, New York 10005 
422-6262 

[To All Attorneys of Record] 


I 
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UNITED STATES DISTRICT COURT 
Southern District of New York 


[caption omitted] 


Statement of Defendant Consolidated Edison Company 
of New York, Inc. to the Material Facts as to Which 
It Is Contended That There Exist No Genuine Issue 
to Be Tried 

1. Consolidated Edison plans to construct a purnped- 
storage hydroelectric facility of approximately 2,000 mega¬ 
watts capacity in and near the Village of Cornwall on the 
west hank of the Hudson River in Orange County, New 
York. 

2. Construction and operation of this project was li¬ 
censed on August 10, 1070, by the Federal Power Commis¬ 
sion. The License, Opinion and Order is published at 44 
F.P.C. 350. Actual construction of the project works should 
commence prior to October 1, 1074, pursuant to the license 
as amended and the Federal Power Act. 

3. As part of the licensed construction activity to build 
project works and structures Con Edison must place a 
quantity of rock into the Hudson River. This will be the 
foundation for a project recreational park which will be 
transferred to the Village of Cornwall, but which will re¬ 
main a project structure after such transfer. Such placing 
of rock in the River is scheduled to commence on or about 
August, 1974. 
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4. The rock which will form the foundation for the park 
will be excavated from the area where the underground 
power plant and tunnels will be located. On top of this 
rock (above water level) will be placed additional material 
excavated from the River bed in the course of construction 
of the tailrace and underwater transmission lines. 

5. The park area is required to be constructed by Article 
37 of the license, and is within the Project boundary as 
defined in exhibits and drawings which ('on Edison is re¬ 
quired to submit to the Federal Power Commission pur¬ 
suant to its regulations. 

6. Construction work on the tailrace structures (through 
which water will be drawn out of and discharged back 
into the Hudson River) will commence in March, 1070. 
Such work will entail the placing of a cofferdam structure 
in the River (into which approximately (10,000 cubic yards 
of excavated underground rock will be placed temporarily) 
and the excavation of approximately 20,000 cubic yards of 
material from the River bed. 

7. Constmction work on the transmission line crossing 
is scheduled to begin in March, 107(5. This work will entail 
the excavation of a trench in the River bed into which 
the submarine cable will be placed. 

8. Construction work scheduled from November, 1073 
through July, 1074 will not involve any dredging, filling or 
other work in the Hudson River. 


9. Con Edison has not applied for nor does it have a 
currently effective permit from the Corps of Engineers 
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pursuant to Section 10 of the Rivers and Harbors Act of 
1899 (33 U.S.C. §403) in connection with the project. 

10. Consolidated Edison has not applied for nor has it 
received a permit from the Corps of Engineers pursuant 
to Section 404 of the Federal Water Pollution Control Act 
Amendments of 1972 (33 U.S.C. §1344) in connection with 
the project. 

11. Exhibit A to the amended complaint is a true copy 
of a letter dated March 27, 1973 from Col. Harry W. 
Lombard, District Engineer, New York District, Corps of 
Engineers, U. S. Army, to Messrs. Berle, Butzel & Kass. 

Respectfully submitted, 

LeBokuf, Lamb, Leiby & MacRae 

By G. S. Peter Bergen 
Attorneys for defendant Consolidated 
Edison Company of New York, Inc. 

One Chase Manhattan Plaza 
New York, New York 10005 
(212) 422-6262 

[To Alx Attorneys of Record.] 

Dated: October 23, 1973 

New York, New York 


% 
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UNITED STATES DISTRICT COURT 
Southern District of New York 


[caption omitted] 


State of New York, 

County of New York, ss. : 

G. S. Peter Bergen, being duly s\\ jrn, deposes and says: 

1. 1 am a partner in the lirm of LeBoeuf, Lamb, Leiby 
& MacRae, of counsel for Consolidated Edison Company 
of New York, Inc. (hereinafter “Con Edison”) in this 
action. I have been involved in our firm’s work in repre¬ 
senting Con Edison with respect to its planned Cornwall 
Project since 1963. I am familiar with the legal proceedings 
and background of the Coi nwall Project since that time. 

2. 1 make this affidavit in order to advise the Court in 
this action of the extensive legal background of the Corn¬ 
wall Project and the broad scope of issues with respect to 
the Project which Con Edison and the plaintiffs (Scenic 
Hudson, Hudson River Fishermen's Association and Sierra 
Club) have litigated over the past 11 years in various 
agencies and courts. 

3. The issuance by the FPO in August, 1970 of a license 
for the Project was preceded by some eight years of 
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administrative adjudication in the FPC and appeals to the 
federal courts. The 1970 license order and opinion of the 
FPC (44 FPC 350) was appealed to the United States 
Court of Appeals for this circuit (Scenic Hudson Preserva¬ 
tion Conference v. FPC, 453 F.2d 463 (2d Cir. 1971) cert, 
denied, 407 U.S. 926 (1C72)) which held that the 1970 
licensing order and opinion fully satisfied the requirements 
of the Federal Power Act and the National Environmental 
Policy Act (NEPA). During the period subsequent to the 
issuance of the 1970 FPC license, the New York State 
Department of Environmental Conservation issued a water 
quality certificate for the Project called for under Section 
21(h) of the Federal Water Pollution Control Act as then 
in effect. 

4. The following is a summary of the FPC licensing 
proceedings which led to the issuance in August, 1970 by 
the FPC of its order licensing the Project. 

(a) Con Edison originally filed its application for a 
license to construct and operate the Project with the FPC 
in January, 1963. It planned to have the first unit or. line 
in late 1967. 

(b) By letter dated June 7, 1963 the Chief of Engineers 
advised the Chairman of the FPC pursuant to §4(e) of the 
Power Act that Con Edison’s proposed Project would not 
significantly affect navigation and that the plans of the 
structures affecting navigation were satisfactory (attached 
hereto as Exhibit 1). 
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(c) Hearings were held before the FPC on the applica¬ 
tion in 1964 and 1965. As then contemplated, the Project 
was to consist of facilit'os substantially as described above, 
except that the powerhouse then proposed would have been 
only 80% underground and 20% above the surface. The 
FPC first licensed construction and operation of the Project 
on March 9, 1965 (33 FPC 428). 

(d) On December 29, 1965 the United States Court of 
Appeals for the Second Circuit reviewed the Commission’s 
first licensing order and remanded the proceedings for 
further hearings. The Court mandated that “all relevant 
factors” as to the Project’s impact on the environment be 
considered. Scenic Hudson Preservation Conference v. 
Federal Power Commission, 354 F.2d 608 (2d Cir. 1965) 
cert, denied 384 U.S. 941 (1966) [hereinafter referred to as 
“Scenic Hudson /”]. 

(e) Con Edison amended its application for the Project 
on May 31, 1966 to provide for relocating the powerhouse 
entirely underground. On July 29, 1966 the Chief of En¬ 
gineers advised the FPC that these amended plans had 
been approved in accordance with Sections 4(e) of the 
Power Act insofar as the interests of navigation are con¬ 
cerned (attached hereto as Exhibit 2). 

(f) Further hearings before the FPC on remand con¬ 
tinued from November, 1966 through May, 1967, covering 
multiple issues including the Project’s impact on scenery, 
all feasible alternatives to the Project, recreational de¬ 
velopment, fish protection, transmission line routing and 
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related matters. Those issues are described in greater 
detail in the Commission’s order of August 19, 1970, Ex¬ 
hibit II hereto. On August 6, 1968, following close of the 
remanded hearings, the Presiding Examiner issued his 
initial decision recommending that the Project be licensed. 

(g) In October, 1968 the City of New York petitioned 
to reopen the proceedings on the question whether the pro¬ 
posed location of the underground powerhouse posed any 
meaningful risk to the City’s Catskill Aqueduct. The pro¬ 
ceedings were reopened on the aqueduct issue and the 
question whether an alternate powerhouse site was avail¬ 
able was also considered. Further hearings on the aqueduct 
and alternate powerhouse site questions consumed another 
three months and were completed in April, 1969, following 
which, in December, 1969, the Presiding Examiner con¬ 
cluded that the underground powerhouse posed no risk to 
the City’s Catskill Aqueduct and recommended that the 
Project be licensed. 

(h) The record of the FPC proceedings at this point 
consisted of over 19,000 pages of transcript and 675 ex¬ 
hibits, based on the testimony of some 80 witnesses who 
appeared and reappeared over the years. 

(i) After hearing oral argument and viewing the pro¬ 
posed site, the five members of the Federal Power Commis¬ 
sion issued its licensing order in Opinion No. 584 on August 
19, 1970. 

(j) In response to the FPC’s 1970 license order and opin¬ 
ion, Scenic Hudson Preservation Conference, Sierra Club, 
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City of New York and others petitioned the United States 
Court of Appeals for the Second Circuit for review. Aftei 
hearing and consideration, those petitions for review were 
denied on October 22, 1971. ( Scenic Hudson Preservation 
Conference v. FPC, 453 F.2d 463 (2d Cir. 1971), cert, 
denied 407 U.S. 926 (1972)) [hereinafter referred to as 
“Scenic Hudson II”]. 

5. After the hearing record in the FPC proceedings was 
closed in April, 1969, the National Environmental Policy 
Act of 1969 (NEPA) was enacted, effective January 1,1970. 
The Federal Power Commission in its licensing order and 
opinion of August IP, 1970 concluded that the hearing 
record before the Commission “amply demonstrates that 
full and careful consideration was given to all the concerns 
which the Act [NEPA] embodies” (44 FPC at p. 60). Ac¬ 
cordingly the Commission licensed the Project: 

“. . . because the record in this proceeding establishes 
that this is the best use of available resources to meet 
the requirements for electric energy with the minimum 
adverse impact on our environment. The record estab¬ 
lishes that no alternative can so well meet the require¬ 
ments with lesser detriment to our environment” (44 
FPC at p. 61). 

6. On review in the Second Circuit Court of Appeals, 
the petitioners claimed, among other things, that the Com¬ 
mission’s order did not comply with NEPA. After con¬ 
sidering the legal issues the Court concluded: 


♦ 
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“The Commission has complied with the specific 
directives contained in Section 102 of [NEPA]. The 
hearings reflected the ‘systematic interdisciplinary ap¬ 
proach’ required by that section. The Commission con¬ 
sulted with other agencies, as required by Section 102, 
including the Chief of Engineers, the Advisory Counsel 
on Historic Preservation, the Department of the In¬ 
terior, the Atomic Energy Commission and a number 
of State and local groups that stand to be affected. 
The environmental statement required by Section 
102(2)(C) of the Act . . . Avas submitted in the form 
of the Commission’s opinion. Tn view of the exhaustive 
environmental findings which occupied a substantial 
portion of the Commission’s opinion, and the Com¬ 
mission’s explicit conformance with the enumerated 
portions of the required statement, we conclude that 
full compliance with the National Environmental Policy 
Act has been demonstrated” ( Scenic Hudson 11 at 
p. 481). 

7. Accordingly, the Federal Power Commission’s licens¬ 
ing order of August 19, 1970 satisfies the requirements 
of NEPA and the broad study of the Project’s environ¬ 
mental impact called for under NEPA has been satisfac¬ 
torily completed. 

8. A Water Quality Certificate, called for pursuant to 
Section 21(b) of the Federal Water Pollution Control Act 
as amended in 1970 (33 U.S.C.A. 1171(b)) was issued for 
the Proiect by the Commissioner of the New York State 
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Department of Environmental Conservation on August 17, 
1971. Such certificate was duly filed with the Federal 
Power Commission on the following day. That certificate 
provided there is reasonable assurance that construction 
and operation of the Project will not adversely aftect appli¬ 
cable water quality standards. 

9. The State Commissioner’s determination to issue the 
water quality certificate was appealed to the New York 
State Courts by Scenic Hudson Preservation Conference, 
City of New York and others. On July 11, 1972 the Appel¬ 
late Division entered an order dismissing those appeals 
(deRham et al. v. Diamond, 39 A.D. 2d 302 (3rd Dept. 
1972). The Appellate Division’s order was affirmed by a 
unanimous Court of Appeals per an opinion of Chief Judge 
Fuld (32 N.Y.2d 34 (1973)). 

10. By petition to the Federal Power Commission dated 
February 2, 1973, the Hudson River Fishermen’s Associa¬ 
tion (HRFA) moved for a Commission order to reopen 
the FPC proceedings and amend the Project license on the 
ground that Project operation should be restricted during 
the Spring of the year to assure protection of young fish. 
Scenic Hudson, by separate petition dated March 28, 1973 
joined in HRFA’s petition and urged that evidentiary pro¬ 
ceedings should be reopened in the FPC on the grounds 
of “newly discovered evidence”, including an assertion that 
the Project was no longer economically feasible because 
of the delay in its construction and the ensuing increase 
in construction costs and interest rates. This position 
should be contrasted with Scenic Hudson’s present position, 


* 
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which is that construction should be indefinitely delayed 
by a preliminary injunction from this Court. 

11. Con Edison answered these petitions and moved to 
dismiss. 

12. By order dated May 31,1973 the Federal Power Com¬ 
mission denied the petitions of Scenic Hudson and HRFA 
to reopen. On July 26, 1973 the Commission further issued 
an order denying applications for rehearing of the May 31 
order filed by Scenic Hudson and HRFA. 

13. Scenic Hudson and HRFA, on August 27, 1973 filed 
petitions for review and to set aside the aforesaid FPC 
orders of May 31 and July 26, 1973 in the United States 
Court of Appeals for the Second Circuit. The matter is 
presently pending in that Court. 

G. S. Peter Bergen 
(Jurat omitted in printing.) 


4 
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Affidavit of Frank D. McElwee in Support of Motion 
for Summary Judgment 

UNITED STATES DISTRICT COURT 
Southern District of New York 

[caption omitted] 

State of New York, 

County of New York, ss.: 

Frank D. McElwee being duly sworn deposes and says: 

1. I reside at 18 Beeeiiwood Road, Ho Ho Kus, New 
Jersey. I am an employee of Consolidated Edison Company 
of New York, Inc. (hereinafter “Con Edison”) and am 
the Project Manager for the Cornwall Project. In that 
capacity I have been delegated general responsibility for 
overseeing and supervising the activities leading up ;o and 
involving the construction of the Project. 

2. I have made this affidavit in order to advise the court 
as to the nature of the Cornwall Project and Con Edison’s 
intentions and plans for the construction of the Project. 

3. I have been employed by Con Edison since September 
1969. Previous assignments with Con Edison included Resi¬ 
dent Construction Manager for its Indian Point nuclear 
generating plants, and Project Manager of Advance Fa¬ 
cilities. Prior to joining Con Edison I was an officer in 
the United States Army Corps of Engineers, and as such 
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held various ranks and assignments between the period 
1942 to 1967. Those assignments included District Engineer, 
Walla Walla District from 1964 to 1967. During this period 
I supervised a large civilian staff of engineers (all disci¬ 
plines), other professionals and technical specialists en¬ 
gaged in the planning, design, and construction of multi¬ 
purpose water resource projects valued at over $1 billion, 
r retired from the Corps of Engineers in 1967 with the rank 
of Colonel. From 1967 to 1969 I was a Senior Staff En¬ 
gineer and later Partner in the New York City consulting 
firm of Coverdale & Colpitts. 

4. I am a registered professional engineer in the State 
of New York. 

5. My educational background includes a B.S. in Chemi¬ 
cal Engineering from Louisiana State University and a 
M.S. in Mechanical Engineering from the University of 
California. 

6. In my capacity as Cornwall Project Manager I am 
familiar with the physical aspects of the Project, its func¬ 
tion and purposes, and the construction schedule and plan 
with respect thereto. 

Description of the Cornwall Project 

7. The Cornwall Project will be a pumped storage hydro¬ 
electric generating facility of approximately 2,000 mega¬ 
watts capacity. It will be located on the West bank of the 
Hudson River in and near the Village of Cornwall and the 
Towns of Cornwall and Highlands in Orange County, New 
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York. The Project transmission lines will cross beneath 
the Hudson Rivei via submarine cables and extend across 
portions of Putnam and Westchester Counties via overhead 
lines to Con Edison’s principal transmission network. 

8. I am attaching as Exhibits I and II to this affidavit 
two maps showing the plan of project structures. Exhibit 
1 (FPC Exhibit G14) is a General Map. Exhibit II (FPC 
Exhibit GIG) is a Plan showing closer detail of the power¬ 
house and tunnels. I am also attaching a schematic cross 
section of the underground features of the project as 
Exhibit III. 

9. The principal physical features of the Project will be 
(1) a storage reservoir in the Hudson Highlands west of 
Highway 9W, (2) a concrete lined tunnel to transport water 
between the reservoir and the generating station, (3) an 
underground generating station containing eight reversible 
pump-turbine-generators situated underground near the 
shoreline of the Hudson River, (4) transmission facilities 
comprising submarine cables under the bed of the Hudson 
River, underground cables extending a distance* of about 
4500 feet eastward from the east bank of the river, and 
overhead transmission facilities connecting to the existing 
transmission network, and (5) a project recreational park 
located along the River shoreline nnd constructed on top 
of rock and other material excavated during the course 
of construction of the other project works. 

10. The storage reservoir will be located in a natural 
depression between Mount Misery, Whitehorse Mountain, 
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Hill of Pines and surrounding ridges. Five rock-filled dikes 
will be placed in saddles between the ridges to complete the 
reservoir. It will have a surface area of approximately 
240 acres and, at maximum water elevation (11G0 feet 
above sea level), have a storage capacity of 25,000 acre feet. 

11. A 40 foot diameter circular tunnel about 10,000 feet 
in length will connect the storage reservoir to the sub¬ 
surface powerhouse at river edge. 

12. The underground powerhouse will consist of three 
chambers, a turbo-generator gallery, a transformer gal¬ 
lery, and a gate gallery. Fight tail race tunnels will emerge 
beneath the River’s surface at River’s edge, at which point 
provision will be made for screens for fish protection. 
The screens will be fixed to a railroad bridge structure 
which iB required to replace the existing Penn Central 
tracks at that location and which currently utilize the 
area immediately in front of the tailrace. The only visible 
aspects of the Project at River level will be the recrea¬ 
tional park, railroad bridge structure, at the same eleva¬ 
tion as the existing railroad tracks, the powerhouse portal 
entrance, wdiich will be screened with native plantings, 
and an access road. 

13. The bl acre recreational park area will be located 
on riverfront properties extending from near the power¬ 
house site northward along the River shoreline. It will 
contain recreational, picnic, and boat-launching facilities. 



54a 


Affidavit of Frank D. McElwee in Support of Motion 
for Summary Judgment 

Purpose of ihe Project 

14. The purpose of the Cornwall Project is to supply 
electricity in the form of reliable peaking power to the 
Con Edison system, w T hich serves New York City and parts 
of Westchester County, and to interconnected utility sys¬ 
tems during periods of peak demand and during periods 
of emergency. The project will withdraw water from the 
Hudson River, store it in an upper reservoir, and release 
it from the upper reservoir through a tunnel. The water 
flowing down the tunnel will rotate hydroelectric turbines 
located in the underground powerhouse. The turbines will 
generate electricity when the demands of electric con¬ 
sumers are high. During times when the demand for elec¬ 
tricity is low, usually at night and on weekends, the tur¬ 
bines will be reversed and operated as pumps to refill the 
upper reservoir with water from the River. The pumps 
will be driven by electric energy generated at the most 
efficient generating systems located throughout the Con 
Edison system and the generating plants of the inter¬ 
connected systems. 

Construction Schedule and Sequence for the Project 

15. Con Edison’s construction schedule for the Project 
calls for work to commence in late November or December, 
1973. The work which will begin at the site at that time 
will be the driving of an adit (a small diameter tunnel) 
into the area of the underground powernouse chambers. 
This work is scheduled to be completed in about March, 






55a 


Affidavit of Frank D. McElwee in Support of Motion 
for Summary Judgment 

1974. The rock to be excavated from this tunnel will be 
placed on land, and not in the waters of the Hudson River. 

16. In about January, 1974 constniction of a haul road 
between the entrance to the underground powerhouse and 
the site of the recreational park will be started. This 
work will take until August, 1974 to complete. 

17. Excavation of the entrance tunnel portal will start 
in January, 1974 to provide construction material for the 
haul road. 

18. Upon completion of the haul road, excavation of 
the underground power plant chambers and power tunnel 
will be started. Commencement of this work is dependent 
upon completion of the haul road which is needed to pro¬ 
vide access to the recreational park area; this park area 
will be built utilizing the rock excavated from the under¬ 
ground project structures. 

19. In March, 1976 construction work on the tailrace 
structures and transmission line crossing is scheduled to 
begin. 

20. In order to build the tailrace structure, through 
which water will be drawn in and discharged, sheet-piling 
will be driven into the River bottom to form a cofferdam, 
into which approximately 60,000 cubic yards of rock, ex¬ 
cavated from underground, will be placed temporarily for 
stability. The cofferdam structure will create a small im¬ 
poundment on its land side. The Penn Central Railroad 
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track, located on the west shore of the Hudson River, will 
then be temporarily rerouted over the cofferdam structure. 
The impoundment will be unwatered and the tailrace for 
the project will be excavated in the dry. Later, upon 
completion of the tailrace tunnels, forebay, and new rail¬ 
road bridge and screen structure, the cofferdum nheet pil¬ 
ing will be removed and the 60,000 cubic yards of coffer¬ 
dam material, plus an additional 20,000 cubic yards of 
surrounding material, will be excavated. This material 
will be placed above water level in the recreational park 
area. 

21. The recreational park, of about 57 acres, will be 
constructed of approximately 1.74 million cubic yards of 
rock excavated from the underground power plant and 
tunnels. This rock will be placed in the River over the 
entire proposed park area to elevation +12 (9 feet above 
Mean High Water). On top of this rock material will be 
placed up to 144,000 cubic yards of earth and 315,000 cubic 
yards of dredged material. The earth will be taken from 
the plant site. The dredged material will be excavated 
in the course of construction of the plant tailrace and 
transmission line crossing. 

22. Construction of the recreational park is essential 
to accomplish construction of other project features. Le¬ 
gally, I am advised that it is required by the FPC license 
to be built in partial fulfillment of license Article 37 and 
Section 10(a) of the Act. Physically, it will provide the 
best economically feasible site to place the rock material 
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excavated from the tunnels and underground powerhouse. 
It would he impractical, as a matter of cost and as a 
matter of inconvenience to the Village residents, to haul 
this amount of rock by truck through the Village to a 
land-fill site. Also, the Village has, in the FPC hearings, 
expressed a desire for the park, and its construction will 
provide needed access to the River for the public (see 44 
FPC at 484). 

23. The park area is within the Project boundary as 
defined in Project Exhibits J, K, L, and R, which are 
Exhibit drawings which Con Edison is required to submit 
to the Federal Power Commission (in revised form) pur¬ 
suant to Articles 33 and 34 of the license. The park area 
is required to be constructed pursuant to Article 37 of 
the Project license, and such area is shown in Project 
Exhibit R. It is one of the project works (44 FPC at 
362). 

24. As called for under Article 33 of the license, Con 
Edison intends to submit revised Exhibits J, L, M and 
R, showing the final designs of the project works, prior 
to commencement of construction of the Project struc¬ 
tures. 

25. Con Edison’s decision to go forward with work at 
the Project site in November or December 1973 is based 
upon the urgent need for the Project, and upon the fact 
that it has been advised by counsel that its Project license 
could expire on October 1, 1974 unless actual construc¬ 
tion of project works is underway by that time. This 
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is because, I am advised, of the requirements of §13 of 
the Federal Power Act (16 U.S.C.A. 806) which provides 
that construction of a licensed project must start within 
two years of the effective date of that license, unless an 
extension is granted by the Federal Power Commission 
(FPC), which extension may he granted only once, and 
not for a period in excess of two additional years. Con 
Edison’s FPC license became effective October l, 1970, 
and was extended for a two year period (until October 
1, 1974) by the Commission’s order of July 25, 1972. This 
extension order was issued at Con Edison’s request be¬ 
cause of the delays and uncertainties raised by litigation 
which Scenic Hudson, Hudson River Fishermen’s Asso¬ 
ciation, and others had commenced. 

26. In order to assure that project works are under 
actual construction by October 1, 1974 it is necessary to 
commence preparatory work at the site as soon as possible, 
including the drilling of the preliminary adit and the con¬ 
struction of the haul road. 

The need for the Project without further delay 

27. Any delay in construction of the Project at the 
current stage of Project planning must necessarily be 
reflected in further delay in the date in which the Project 
will finally be placed in operation. The very substantial 
benefits in terms of service reliability and service eco¬ 
nomies which will accrue to the peebons served by the 
Company from the Project will, of course, be deferred 
for at least the same period of time. But further delay 
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will not only deprive the persons served by Con Edison 
of the power supply benefits of the Project, it will also 
add substantially to the cost of the Project itself. That 
cost will eventually be passed on to all customers in the 
form of increased rates for electric service. Deferral of 
the installation date of the generating units at Cornwall 
will add substantially to the costs imposed on the Com¬ 
pany’s customers, because the Company will undoubtedly 
be required to meet anticipated demands on an interim 
and less satisfactory basis from other, more costly sources 
of power. 

28. There are a number of other factors which add to 
the costs of delay. A complex construction plan must be 
initiated and completed to enable tin* Company to keep 
Project construction on schedule. Even the limited 
amount of construction scheduled for late 1973 and early 
1974 is essential to the overall construction program. The 
construction proposed on last lands in the months immedi¬ 
ately ahead requires the mobilization of labor and equip¬ 
ment. Activities are now in progress preparatory to the 
letting of contracts, obtaining labor and materials and 
the purchasing or renting of equipment. Once assembled, 
these resources are costly to maintain in a state of idle¬ 
ness which would be imposed upon them if the preliminary 
injunctive relief sought by the plaintiffs were granted. 

29. As of September 30, 1973 the Company had already 
charged approximately $24,773,000 to construction of the 
Cornwall Project including more than $350,000 in annual 
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license fees assessed by the Federal Power Commission. 
Yet, the Company has thus far been unable to exercise its 
rights as a Federal Power Commission licensee or to im¬ 
plement its engineering planning to the extent of even 
breaking ground at the Project site. An investment of 
this magnitude is costly to carry, even absent any on-site 
activity. Interest charged to the amount already invested 
in the Project now total approximately $108,000 each 
month. 

30. The 2,000,000 kw Cornwall Project has been, is, and 
will be an element of critical importance to the Company’s 
ability to meet its service requirements. Con Edison must 
provide electric service to more than 3,000,000 customers 
residing in the five boroughs of the City of New York and in 
Westchester County. The Company’s service area is the 
most densely populated metropolitan area in the United 
States. Adequacy and reliability of electric service is of 
foremost concern. 

31. The Company’s summer peak customer demands for 
electric service are increasing at a rate of approximately 
450,000 kw annually. The Company must provide the facili¬ 
ties to meet these increasing demands as they occur and in 
the most economic manner practicable. 

32. Electric system reliability requires that the Com¬ 
pany not only have adequate generating capacity to meet 
forecast customer demands, but also that capacity be pro¬ 
vided for emergencies which result from the loss of generat¬ 
ing equipment. Delays in the installation of generating 
units throughout the State, including the Cornwall Project, 
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in recent years have contributed to the deficiencies in power 
supply on Con Edison’s system and elsewhere in the State. 
These deficiencies have forced the Company to resort to 
voltage reduction every summer since 1970 in order to as¬ 
sure that sustained overloads will not persist and become 
aggravated to such an extent that the “brownouts” result¬ 
ing from voltage reduction extend into a complete disrup¬ 
tion of service or blackout. 

33. The Cornwall Project is designed to provide the 
capacity necessary to prevent such occurrences. It will also 
under normal operating conditions be utilized to meet peak 
loads. In its peaking function, the Project will use low 
cost energy for pumping during off-peak periods in order 
to store water in the upper reservoir. During peak day¬ 
time periods that water will be released and used to gener¬ 
ate electricity, replacing energy that would otherwise have 
to be generated on the Company’s most inefficient and costly 
thermal generating units. The Federal Power Commission 
has found a major economic advantage accruing to the 
Company and its customers by virtue of the construction 
and operation of the Cornwall Project. That advantage 
still exists. 

34. The Federal Power Commission further concluded 
that the I roject will provide service reliability and peak¬ 
ing power to the system in a manner superior to any al¬ 
ternative available to the Company (FPC Opinion Find¬ 
ing No. 74). 

Frank D. McElwek 
(Jurat omitted in printing.) 
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Type of Project Hydrooiacuic pumped storage 
facility. 


Type of 
Const ruction 


Complete underg rounding of 
Powerhouse; two-mile long 
underground concrete and 


240-ecre surface located be¬ 
tween Mt. Misery and Wnite 
Horae Mountain, about one 
mile south of Storm King 
Mountain. 


Location 


Cornwall. New York on the 
west Dank of the Hudson River, 
40 miles north ol New York 
City. 


7 million kilowatts 


Purpose of 
Construction 


To hotp moot pesk and emcr- 
guncy demands lor electricity m 
New York City and 
Westchester County. 
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Notice of Motion (Supplemental) for Summary 
Judgment and in Opposition to 
Preliminary Relief 

UNITED STATES DISTRICT COURT 
Southern District of New York 


[caption omitted] 


Sirs : 

Please take notice that, in addition to moving for sum¬ 
mary judgment as set forth in its Notice of Motion dated 
October 23, 1973 herein, defendant Consolidated Edison 
Company of New York, Inc. will also move this Court 
Hon. Morris E. Lasker, U.S.D.J., at the time and place* 
set forth in the stipulation of counsel dated October 25, 
1973 or as soon thereafter as counsel may be heard, upon 
the amended answer, counterclaim and cross claim, defen¬ 
dant Consolidated Edison’s memorandum in opposition to 
plaintiffs’ motion for preliminary relief and in support 
of motion for summary judgment dated October 23, 1973, 
and upon the other papers and pleadings referred to in 
said Notice of Motion dated October 23, 1973, for summary 
judgment, pursuant to Rule 56 of the Federal Rules of 
Civil Procedure, on defendant Consolidated Edison Com¬ 
pany’s cross claim for declaratory judgment against de¬ 
fendants Callaway, Gribble and Lombard for declaratory 
judgment declaring that §404 of the Federal Water Pollu¬ 
tion Control Act Amendments of 1972 (33 U.S.C.A. §1344) 
does not require defendant Consolidated Edison Company 
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Notice of Motion (Supplemental) for Summary Judgment 
and in Opposition to Preliminary Relief 

» 

to apply to the Corps of Engineers and obtain a permit 
thereunder in order to construct project works in navigable 
waters licensed by the Federal Power Commission on Au¬ 
gust 19,1970 in FPC Project No. 2338. 

Dated: October 26, 1973 

New York, New York 

LeBoeuf, Lamb, Leiby & MacRae 

By G. S. Peter Bergen 
A Member of the Firm 
Attorneys for Defendant Consolidated 
Edison Company of New York, Inc. 
One Chase Manhattan Plaza 
New York, New York 10005 
(212) 422-6262 

(To All Attorneys of Record.] 
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Amended Answer, Counterclaim and Cross Claim 
in Support of Motion for Summary Judgment 

UNITED STATES DISTRICT COURT 
Southern District of New York 


[caption omitted] 


Defendant Consolidated Edison Company of New York, 
Inc. (Con Edison), by its attorneys LeBoeuf, Lamb, Leiby 
& MacRae, for its amended answer to the amended com¬ 
plaint herein. 


First Defense 

1. The amended complaint fails to state a claim upon 
which relief can be granted. 

Second Defense 

2. Admits with respect to paragraph 1 of the amended 
complaint that defendant Consolidated Edison Company of 
New York, Inc. (“Con Edison”) plans to construct and 
operate a pump storage hydroelectric project at and near the 
Village of Cornwall on the west bank of the Hudson River 
in Orange County, New York (the “Project”), that con¬ 
struction of the Project will involve, among other things, 
construction activities in the Hudson River, that the Hud¬ 
son River is a navigable water of the United States and 
that the plaintiffs purport to have brought this action for 
the purposes alleged in said paragraph 1. 
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Amended Answer in Support of Motion 
for Summary Judgment 

3. Admits that the jurisdiction of this Court is conferred 
by one or more of the statutes referred to in paragraph 2. 

4. Admits the allegations of paragraph 3. 

5. Denies with respect to paragraph 4 knowledge or in¬ 
formation sufficient to form a belief as to the corporate 
status, objects and purposes of Scenic Hudson Preserva¬ 
tion Conference or its membership and avers that, in an 
order and opinion of August 19, 1970, in FPC Project No. 
2338, licensing the Project, the Federal Power Commission 
determined that the Project is “the best use of available 
resources to meet the requirements for electric energy with 
[a] minimum adverse impact on [the] environment” that “no 
alternative could so well meet the requirements with lesser 
detriment to [the] environment”; and that on appeal to the 
Second Circuit Court of Appeals the Court found that the 
“exhaustive environmental findings” contained in said 
Federal Power Commission's opinion and order demon¬ 
strated “full compliance with the National Environmental 
Policy Act”. 

6. Admits that the Hudson River Fishermen’s Associa¬ 
tion (“Fishermen’s Association”) is a non-profit member¬ 
ship corporation organized and operating under the laws 
of the State of New York and denies knowledge or informa¬ 
tion sufficient to form a belief as to the objects and purpose 
of the Fishermen’s Association or its membership and de¬ 
nies each and every other allegation of paragraph 5. 

7. Admits that the Sierra Club is a non-profit organiza¬ 
tion organized and operating under the laws of the State 
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Amended Answer in Support of Motion 
for Summary Judgment 

of California and has a nation-wide membership, denies 
knowledge or information sufficient to form a belief as to 
the principal objectives and purposes of the Sierra Club 
or of the activities of the Atlantic Chapter thereof and 
denies each and every other allegation of paragraph 6. 

8. Denies knowledge or information sufficient to form 
a belief as to the truth of the allegations of paragraph 7. 

9. Admits the allegations of paragraph 8, except denies 
that Section 10 of the Rivers and Harbors Act of 1899 and 
Section 404 of the Federal Water Pollution Control Act 
Amendments of 1972 apply to the Project. 

10. Admits the allegations of paragraph 9. 

11. Denies that all of the Project would be located on 
the Hudson River and except as so denied, admits the al¬ 
legations of paragraph 10. 

12. Admits the allegations of paragraph 11. 

13. Denies the allege cions of paragraph 12 insofar as 
it relates to the excavation from or depositing of material 
in connection with the construction of the Project. 

14. Admits with respect to paragraph 13, that in 1963 
and 1965, after the Project was initially licensed by the 
Federal Power Commission, Con Edison applied to the 
Corps of Engineers of the U.S. Army for permits to under¬ 
take activities in navigable waters of the United States 
but avers that it was not required to make such applications. 
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for Summary Judgment 

15. Admits the allegations of paragraph 14. 

16. Admits the allegations of paragraph 15. 

17. Admits the allegations of paragraph 16. 

18. Denies knowledge or information sufficient to form 
a belief as to the truth of the allegations of paragraph 17. 

19. Denies knowledge or information sufficient to form 
a belief as to the truth of the allegations of paragraph 18. 

20. Denies the allegations of paragraph 19. 

21. Denies the allegations of paragraph 20. 

22. Denies the allegations of paragraph 21. 

23. Denies that the commencement of construction re¬ 
ferred to in paragraph 22 will involve the depositing of fill 
material into a navigable water of the United States and 
except as so denied, admits the allegations of paragraph 22. 

24. Denies the allegations of paragraph 23. 

25. Repeats the answers to paragraphs 1 through 23. 

26. Denies that the Corps of Engineers has promulgated 
regulations as alleged in paragraph 25 and admits that the 
Corps of Engineers has published proposed new regula¬ 
tions, that said proposed regulations contain, in part, the 


I 

‘ 


a 
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Amended Answer in Support of Motion 
for Summary Judgment 

language alleged in paragraph 25, and that said language 
has been proposed as 33 C.F.R. §209.120(c) (6). 

27. Denies the allegations of paragraph 26. 

28. Denies the allegations of paragraph 27. 

21). Repeats the answers to paragraphs 1 through 11, 
13 through 18 and 25. 

30. Denies that the sections of the Federal statutes re¬ 
ferred to in paragraph 29 are applicable to hydroelectric 
projects licensed by the Federal Power Commission pur¬ 
suant to Section 4(e) of the Federal Power Act 16 U.S.C. 
§797(e) and, except as so denied, admits the allegations 
of paragraph 29. 

31. Denies that the language cjuoted in paragraph 30 
is that of a published final regulation of the Corps of 
Engineers and admits that said language has been pro¬ 
posed by the Corps of Engineers as part of a regulation 
to be designated 33 CFR §209.120(c)(6). 

32. Denies that the statute and proposed regulations 
referred to in paragraphs 30 and 31 apply to the activities 
described in paragraph 31 and except as so denied admits 
the allegations of paragraph 31. 

33. Denies that permits referred to in paragraph 32 
are required to be applied for or received by Con Edison 
and except as so denied admits the allegations of para¬ 
graph 32. 
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for Summary Judgment 

34. Denies knowledge or information sufficient to form 
a belief as to the truth of the allegations of paragraph 33. 

35. Denies the allegations of paragraph 34. 

36. Denies the allegations of paragraph 35. 

37. Denies the allegations of paragraph 36. 

38. Admits that Con Edison will shortly proceed to con¬ 
struction of the Project without permits under Section 
404, avers that until late in the summer of 1974 said con¬ 
struction will not involve the placement of rock in, or 
excavation of, the bed of the Hudson River, and denied 
knowledge or information sufficient to form a belief as to 
the remaining allegations of paragraph 37. 

39. Denies the allegations of paragraph 38. 

Counterclaim and Cross Claim Against Defendants Calla¬ 
way, Cribble and Lombard for Declaratory Judgment 

Defendants Consolidated Edison Company of New York, 
Inc. for its counterclaim and its cross claim against de¬ 
fendants Callaway, Cribble and Lombard for a declara¬ 
tory judgment, pursuant to 28 U.S.C. $§2201 and 2202, 
that neither Section 10 of the Rivers and Harbors Act 
of 1899 (33 U.S.C. $403) nor $404 of the Water Pollution 
Control Act Amendments of 1972 (33 U.S.C. $1344), re¬ 
quires Con Edison to apply to the Corps of Engineers 
in order to construct the Project, alleges: 
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Amended Answer in Support of Motion 
for Summary Judgment 

40. Repeats and realleges all of the allegations of the 
amended complaint not denied in this amended answer. 

41. On April 9, 1973 defendant Con Edison received a 
letter dated 3 April, 1973 from defendant Lombard, a 
copy of which is attached hereto as Exhibit 1. 

42. On October 23, 1973 defendant Con Edison received 
a letter dated 10 October, 1973 from defendant Lombard, 
a copy of which is attached hereto as Exhibit 2. 

43. The position taken by defendant Lombard, and 
apparently by defendants Callaway and Cribble, in the 
letter dated 1G October, 1972 (Exhibit 2 hereof) is con¬ 
trary to law to the extent that it asserts that defendant 
Con Edison is required to obtain a permit from the Corps 
of Engineers pursuant to §404 of the Federal Water Pollu¬ 
tion Control Act of 1972 (33 U.S.C. §1344) for work in 
the waters of the Hudson River in connection with the 
construction of FPC Project No. 2338 (the Cornwall Proj¬ 
ect). 


44. Such letter of October 16, 1973 (Exhibit 2 hereof) 
constitutes final agency action. 

4o. If Con Edison were to apply for a permit under 
§404, even though not lawfully required to do so, it would 
be subjected to continued and vexatious litigation by the 
plaintiffs in the form of plaintiffs’ appearance before the 
Corps of Engineers in opposition to the issuance of said 
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Amended Answer in Support of Motion 
for Summary Judgment 

§404 permit, and in the form of appeals to the full ex¬ 
tent permitted by law taken from any action by the said 
Corps of Engineers. The administrative proceedings and 
appellate review proceedings which would arise out of 
such an application by Con Edison for §404 permit would 
subject construction and completion of the Cornwall Proj¬ 
ect to further delays. 

46. Each month of delay in completion of the Cornwall 
Project forces Con Edison, and ultimately the ratepayers, 
to pay the carrying charges on non-productive capital and 
investment. To date, Con Edison has invested over $24 
million in the Cornwall Project. Its carrying charges on 
this amount are in excess of $100,000 per month. 

47. Defendants Callaway, Gribble and Lombard, based 
on the position taken in the letter of defendant Lombard 
dated 16 October, 1973 (Exhibit 2 hereof), would attempt 
to subject defendant Con Edison to one or more of the 
sanctions or penalties provided for in the Federal Water 
Pollution Control Act Amendments of 1972 for violation 
of said Amendments, if defendant Con Edison were to go 
forward with construction of certain parts of the Project 
without first obtaining a permit pursuant to §404. 

48. Defendant Con Edison is required by the Federal 
Power Act and its license issued thereunder, especially 
Article 37 thereof, to construct that part of the Project 
known as the project recreational park area. 
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for Summary Judgment 

49. There exists, by reason of the facts hereinabove 
alleged, an actual controversy between Con Edison and 
plaintiff, and between Con Edison and defendants Calla¬ 
way, Gribble and Lombard. 

Wherefore, defendant Consolidated Edison Company of 
New York, Inc. prays for judgment: 

A. Declaring that neither Section 10 of the Rivers and 
Harbors Act of 1899 (33 U.S.C. $403) nor $404 of the 
Federal Water Pollution Control Act Amendments of 1972 
(33 U.S.C. $1344) require it to apply to the Corps of 
Engineers in order to construct the project works in nav¬ 
igable waters licensed by the Federal Power Commission 
on August 19, 1970 in FPC Project No. 2338, and 

B. Dismissing the amended complaint herein with the 
costs and disbursements of this action, and 

C. Granting such other relief as to this Court may 
seem just and proper. 

LeBoeuf, Lamb, Lkiby & MacRae 
Attorneys for Defendant Consolidated 
Edison Company of New York, Inc. 

One Chase Manhattan Plaza 
New York, New York 10005 
Telephone (212) 422-62G2 


By G. S. Peter Bergen 
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EXHIBIT 1 ANNEXED TO AMENDED ANSWER 

3 April 1973 

NANOP-E 

Consolidated Edison Company of 
New York, Inc. 

Attn: Carl L. Newman, Vice President 

4 Irving Place 

New York, New York 10003 

Gentlemen: 

Reference is made to your letter dated 5 February 1973 
requesting a determination by my office as to whether a 
Department of the Army permit would be required under 
Section 404 of Public Law 92-500 the “Federal Water 
Pollution Control Act Amendments of 1972,” as a con¬ 
sequence of certain construction activities related to the 
construction of a pumped storage hydroelectric project 
at Storm King Mountain, Cornwall, New York. 

Your attention is invited to the inclosed copy of a letter 
dated 9 March 1973 to Mr. E. G. Woodbury, Senior Vice 
President, Consolidated Edison of New York, Inc. from 
J. W. Matwiz, Major General, U. S. A., Director of Civil 
Works, Office of the Chief of Engineers. As stated in this 
letter the position of the Corps of Engineers, that the 
authorization for the Storm King project and related ac¬ 
tivities will be given through FPC procedures, and that 
Corps participation will be by way of comments to the 


t 




Exhibit 1 Annexed to Amended Answer 


PTC, will remain unchanged at the present time. There¬ 
fore, separate permits for this project will not be neces¬ 
sary. 


1 Incl. 

Cpy ltr dtd 9 March 73 
frm Gen. Morris to Mr. 
Woodbury 


Sincerely yours, 

Harry W. Lombard 
Colonel, Corps of Engineers 
District Engineer 
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EXHIBIT 2 ANNEXED TO AMENDED ANSWER 
(Letterhead of Department of the Army) 

16 October 1973 

NANOP-E 


Consolidated Edison Company of 
New York, Inc. 

ATTN: Mr. Carl L. Newman, Vice President 

4 Irving Place 

New York, New York 10003 

Gentlemen: 

Reference is made to the proposed construction by Consoli¬ 
dated Edison Company of New York of a pumped storage 
hydroelectric project on the Hudson River at Storm King 
Mountain, Cornwall, New York. 

Further reference is made to Civil Action 73 Civ 4276, 
United States District Court, Southern District of New 
York, Scenic Hudson Preservation Conference, et al, 
against United States of America and Consolidated Edison 
Company of New York, Inc. 

Proposed regulation 33 CFR 209.120 (c) (3), published in 
Federal Register, 10 May 1973, at page 12213, requires 
Department ol' the Army permits under Section 404 of the 
Federal Water Pollution Control Act, in all cases involv¬ 
ing the discharge of dredged or fill material into navigable 
waters. The proposed regulations provide interim guid¬ 
ance on the processing of permit applications. 
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Accordingly, confirming telephone advice of 13 October 
1973, to your Mr. Richard W. Clement, a Department of 
the Army permit will be required for work done at the 
project as provided in the cited regulations. 

Sincerely yours, 

Colonel, Corps of Engineers 
Harry W. Lombard 
District Engineer 
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Notice of Motion for Order Dismissing 
Amended Complaint 

UNITED STATES DISTRICT COURT 
Southern District of New York 


[caption omitted] 


Sirs : 

Please take notice that upon the Amended Complaint, 
the affidavit of T. Gorman Reilly sworn to on the 24th day 
of October 1073, and all of the proceedings hereto, the 
undersigned will move this Court in Room 2003, United 
States Courthouse, Foley Square, New York, New York, 
on the 2nd day of November 1973 at 10:00 A.M. o’clock, or 
as soon thereafter as counsel can be heard, for an order 
pursuant to Rule 12(b)(5) of the Federal Rules of Civil 
Procedure dismissing the Amended Complaint for failure 
to state a claim upon which relief can be granted and fur¬ 
ther with respect to the Third Claim for Relief for moot¬ 
ness. 

Dated: New York, New York 
October 24,1973 

Yours, etc., 

Paul J. Curran 

United States Attorney for the 
Southern District of New York, 
Attorney for Defendants 
Callaway, Gribble and Lombard 

By: T. Gorman Reilly 

Assistant United States Attorney 

[To All Attorneys of Record] 
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Affidavit of T. Gorman Reilly in Support of Motion 
for Order Dismissing Amended Complaint apd in 
Opposition to Motion for Preliminary Relief 

UNITED STATES DISTRICT COURT 
Southern District of New York 


[caption omitted] 


State of New York, 

County of New York, 

Southern District of New York, ss. : 

1. Gorman Reilly, being duly sworn, deposes and says: 

1. 1 am an Assistant United States Attorney in the office 
of Paul J. Curran, United States Attorney for the South¬ 
ern District ot New ^ ork, attorney for the three named 
Army defendants in this action; as such I am in charge of 
and am familiar with the facts of this case. 

2 . I make this affidavit in support of the Army defen¬ 
dants’ motion to dismiss the Amended Complaint and in 
opposition to the plaintiffs’ motion for a preliminary in¬ 
junction. 


First Application for License 

3. Following the submission of an application by the 
Consolidated Edison Company of New York, Inc. (here¬ 
inafter "Con Ed ’) to tin* Federal Power Commission for a 
license to construct and operate a pumped storage hydro- 
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Affidavit of T. Gorman llcilly in Support of Motion for 
Order Dismissing Amended Complaint and in Opposition 
to Motion for Preliminary Relief 

electric project at Cornwall, New York (hereinafter “the 
Storm King Project”), the Federal Power Commission, by 
letter dated February 27, 1963, requested the United States 
Army Corps of Engineers to review the plans of the pro¬ 
posed structures in so far as they affected navigation. 
This request was made by the Federal Power Commission 
pursuant to Section 4(e) of the Federal Water Power Act 
of 1920, 16 U.S.C. $ 797. A copy of the letter from the 
Federal Power Commission to the Army Corps of En¬ 
gineers is annexed as Exhibit “A” to this aflidavit. 

4. The Army Corps of Engineers reviewed the plans of 
the structures set forth in the Con Ed application for the 
Storm King Project and by letter dated June 7, 1963 deter¬ 
mined that “the plans of the structures affecting naviga¬ 
tion [were] satisfactory”. A copy of this letter is annexed 
as Exhibit “B” to this affidavit. 

<%Fi rst Army Permit 

5. On December 31, 1963 the District Engineer, New’ 
York District, U. S. Army Corps of Engineers, issued a 
permit to Con Ed pursuant to Section 10 of the Rivers and 
Harbors Act of 1899, 33 U.S.C. § 403, authorizing certain 
dredging in connection with the Storm King Project. The 
permit exi : red by its own terms on December 31, 1966. 
A copy o* this permit is annexed as Exhibit “C” to this 
affidavit. 
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Order Dismissing Amended Complaint and in Opposition 
to Motion for Preliminary Relief 

6. On March 0, 1065 the Federal Power Commission is¬ 
sued a license to Con hid lor the Storm King Project, spe¬ 
cifically noting that the Chief of Engineers, U. S. Army 
Corps of Engineers, found the project to be satisfactory as 
far as the interests of navigation were concerned. 33 F.P.C 
428, 451. 

Second Army Permit 

7. On June 10, 1005 the District Engineer, New York 
District, U. S. Army Corps of Engineers issued a permit 
to Con Ed in connection with the Storm King Project pur¬ 
suant to Section 10 of the Rivers and Harbors Act of 1800, 
33 U.S.C. §403, authorizing it to install a pipe-type elec¬ 
trical cable crossing along the bottom of the Hudson River. 
This permit expired by its own terms on December 31, 
1068. A copy of this permit is annexed as Exhibit “D” to 
this affidavit. 


Third Army Permit 

8. On October 26, 1065 the District Engineer, New York 
District, U. S. Army Corps of Engineers, issued a permit 
to Con Ed in connection with the Storm King Project pur¬ 
suant to Section 10 of the Rivers and Harbors Act of 1800, 
33 U.S.C. § 403, authorizing Con Ed to place fill in the 
Hudson River to be used for the creation of a waterside 
park site. This permit expired of its own terms on Decem¬ 
ber 31, 1068. A copy of the permit is annexed as Exhibit 
“E” to this affidavit. 
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*c 

9. The order of the Federal Power Commission licens¬ 
ing the Storm King Project was set aside by the United 
States Court of Appeals for the Second Circuit on Decem¬ 
ber 29, 19G5. Scenic Hudson Preservation Conference v. 
Federal Power Commission, 354 F.2d 608 (2d Cir. 1965), 
cert, denied, 384 U.S. 941 (1966). 

10. On remand, the amended application of Con Ed for 
the Storm King Project was again referred to the Corps 
of Engineers for review. A letter from the Federal Power 
Commission dated June 17, 1966 seeking the approval of 
the Corps of Engineers for navigation structures is an¬ 
nexed as Exhibit “F” to this affidavit. 

11. By letter dated July 29, 1966 the Army Corps of 
Engineers advised the Federal Power Commission that it 
found that “the plan of the structures affecting navigation 
[was] satisfactory”. A copy of tills letter is annexed as 
Exhibit “G” to this affidavit. 

12. On August 19, 1970 the Federal Power Commission 
issued a license to Con Ed for the Storm King Project, 
following remand. The Commission noted that the Chief 
of Engineers, U. S. Army Corps of Engineers, found “that 
the project is satisfactory as far as the interests of navi¬ 
gation are concerned”. At the Army’s behest standard pro¬ 
visions in the interest of navigation were included as Arti¬ 
cles 1 through 29 of the license. 44 FPC 350, 388, 432. 
These standard provisions are set forth in the Commis- 








Affidavit of T. Gorman Reilly in Support of Motion for 
Order Dismissing Amended Complaint and in Opposition 
to Motion for Preliminary Relief 

sion’s Form L-4 (revised June 1, 1964) entitled “Terms 
and Conditions of License for Unconstructed Project Af- 
‘‘"cting Navigable Waters of the United States” 33 FPC 
839. 

13. On October 22, 1971 the United States Court of Ap¬ 
peals lor the Second Circuit approved the issuance of the 
license by the Federal Power Commission for the Storm 
King 1 roject, Scenic Hudson Preservation Conference v. 
Federal Power Commission, 453 F.2d 463 (2d Cir. 1971), 
rehearing and en banc hearing denied ( 1 U 71 ), cert, denied, 
407 U.S. 926 (1972). 

Section 404 Rulings 

14. On April 3, 1973 in response to an inquiry from Con 
Fd whether a permit would be required for the Storm King 
Project under Section 404 of the Federal Water Pollution 
Control Act Amendments of 1972, Colonel Harry W. Lom¬ 
bard, New York District Engineer, U. S. Army Corps of 
Engineers, stated by letter that separate permits—other 
than those obtained through the licensing procedures of the 
Federal Power Commission—would not be required. (A 
copy of this letter is annexed as Exhibit “H” to this affi¬ 
davit.) The position of the Army Corps of Engineers with 
respect to this question was conveyed to the attorneys for 
plaintiffs by letter of March 27, 1973, a copy of which has 
been annexed as Exhibit “A” to the Amended Complaint. 
The District Engineer further noted in this letter that the 
three Section 10 permits previously issued by the Corps 
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(described in 5, 7 & 8 supra) ‘‘may possibly have been 
in error.” 

15. On May 10, 1973 the Army Corps of Engineers pub¬ 
lished proposed rules in the Federal Register with respect 
to permits for activities in navigable waters. 38 F.R. 12217- 
12230. The notice accompanying the proposed rules stated 
that until final regulations are promulgated, the proposed 
rules will provide interim guidance tc all Corps of En¬ 
gineers installations in the processing of permits. Specific 
attention was given in § 209.120(c)(6) of the proposed rules 
to the Federal Water Power Act of 1920. The long stand¬ 
ing practice of taking no action with respect to Section 10 
permits when a license was being sought by an applicant 
from the Federal Power Commission was re-affirmed. How¬ 
ever, with respect to Section 404 of the Federal Water 
Pollution Control Act Amendments of 1972 the proposed 
rule provides as follows: 

“In all cases involving the discharge of dredged or 
fill material into navigable waters or the transportation 
of dredged material for the purpose of dumping in 
ocean waters, Department of the Army permits under 
Section 404 of the Federal Water Pollution Control 
Act, or under section 10 of the Marine Protection Re¬ 
search and Sanctuaries Act of 1972 will be required.” 
38 F.R. 12217, 12218. 

16. By letter dated October 16, 1973, Colonel Harry W. 
Lombard, New York District Engineer, U. S. Army Corps 
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of Engineers, formally notified Con Ed that a Section 404 
permit would be required for the discharge of dredged or 
fill material into the navigable waters in connection with 
the Storm King Project. A copy of this letter is annexed 
as Exhibit “I” hereto. 

Wherefore, it is respectfully urged that plaintiffs’ mo¬ 
tion for a preliminary injunction should be denied and that 
the motion of the Army defendants to dismiss the Amended 
Complaint should be granted. 

T. Gorman Reilly 
Assistant United States Attorney 


(Jurat omited in printing.) 
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T. GORMAN REILLY 


Project No. 2338—New York 

Consolidated Edison Company of New York, Inc. 

2/27/63 

Chief of Engineers 
Department of the Army 
Washington 25, D.C. 

Dear Sir: 

Consolidated Edison Company of New York, Inc., of New 
York, New York, has filed with the Commission an applica¬ 
tion for license for proposed hydroelectric Project No. 
2338, to be located on the Hudson River in Orange County, 
New York. 

The project is briefly described in the enclosed statement 
dated February 1, 1963. 

Two copies of the application with exhibits including 
reduced copies of maps and drawings are enclosed, and 
three sets of prints of the following maps and drawings are 
being sent to you under separate cover: 

Exhibit ,T: (FPC No. 2338-1) 

Exhibit M: (FPC No. 2338-2) 

Exhibit L: (FPC Nos. 2338-3 and 4) 

If you find the plans of the structures affecting naviga¬ 
tion to be satisfactory, it is requested that you so inform 
the Commission and that you recommend for insertion in 
any license issued, such terms and conditions as you con¬ 
sider necessary in the interest of navigation. 

We shall send you the tracings at a later date for ap¬ 
proval in accordance with Section 4(e) of the Federal 
Power Act. 

Please let us have your reply within 90 days, or notice 
that you need additional time to reply. 

Please return one copy of the application with your 
reply. 

Very truly yours, 

/s/ Gordon M. Grant 
Acting Secretary 

4 Enclosures 
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T. GOIIMAN REILLY 

HEADQUARTERS 
DEPARTMENT OF THE ARMY 
Office of the Chief of 
Engineers 

Washington 25, D.C. 

Chairman 

Federal Power Commission 
Washington 25, D.C. 

Dear Mr. Chairman: 

Reference is made to the Commission’s letter dated 11 
March 1963 concerning the application for license filed bv 
( onsolidated Edison Company of New York, Incorporated, 
for proposed hydroelectric Project No. 2338 to be located 
on the Hudson River in Orange County, New York. 

It is considered that the applicant’s proposed project 
would not significantly affect navigation. However,' in 
order to protect the interests of navigation, it is recom¬ 
mended that the provisions in the interest of navigation 
included in Articles 8, 13 and 18 of the Commission’s Form 
1-4, dated 15 December 1953, be inserted in the license if 
issued. 

The plans of the structures affecting navigation are sat¬ 
isfactory. 

One copy of the application is returned as requested. 

Sincerely yours, 

/s/ Robert C. Marshall 

Colonel, Corps of Engineers 
Assistant Director of Civil Works 
for Eastern Divisions 

Enc. 

Application 
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EXHIBIT “C” ANNEXED TO AFFIDAVIT OF 
T. GORMAN REILLY 


CI.'AKMA'I // 

DEPARTMENT OF THE ARMY 

I* • • ••• • ■ ’• • *• -"I ' •• •».*'«»«•* t .. n-y I'rxiirriy riirhta < iita r in •• :<l 

ri ■ > ■».' • '• . . 1 • " • l •' it •• it •• '••/« ii« h iu*> l»i fir \.ifi |ir f« ri> • i ii,, 

• ■ •« • * ’ • I ' i ti l i t! I.i •• ' «!..*.• ii*. iiur I - il nl-.iitfi ll • ». i\..» i- 

< ’ * 1 1 1 vi i v i »|v T.ii •• » \T •» in' I i k .1 i, ,.i. s r i • i . 

• II. I I I. I. HI.Ill I MiH MOV I'. (. i»l» ./ . < /.HU if ■#, |HH U , | |ll | „ M # 


NANOP-r. 


COIlholiU.lU'd Eri i HOI) ComjMII) 

i Irvinj FUct 

New Volk 3, New York 


PERMIT 

U.d. Army tnjinecr District, 


l’< w York 


Cor| ol Enr.i... 

ill East 16th Street, N< w York.N.Y. 

31 becenuuu r f 19 13 

of New York ’ / ' 


10 '. • 


TINATA 
139 


Gentlemen i GELbERMA.'. 

223 

Referring to written request dated 19 Deptcmber 1963, signed by T.R. 


Galloway, Structural Engineer,-— ---— -—-~ 

I hnve to Inform you thnt, upon the recoraundntlon of the Chief of Engineers, 
and under the provisions of Section 10 of the Act of Congress approved March 3, 
1899, entitled "An act matting app. up. ialle««a f-r the ssnetnefirn, apt., ana 
preservation of certain public works on rivers and harbors, end for other pur¬ 


-j-.n. 

lAJt-V- 

/ 

D^r > 


DE 


poses," you are hereby authorized by the Secretary of the *ray. 

to dredqe to a depth of twenty-five (25) feet below mean low wateri 

I Her* Iw.ile Ike pro i meed M'urtgH me week I 

the dredged material, approximately 95,000 cubic yards, la to he 
deposited at an approved Government dumping ground under a permit to 
be obtained from the Supervisor of New York Harbor,--- 


In Hudson River,-----—---- 

I Man H He Meal 'It* lh*r. Hm.hu. M mr.ioel | 


at Town of Cornwall, Orange County, New York,--—-—---—-- 

(Here In He eared Ike Mt’lH »r|t lr germ l.'el.’v pill, raid, • le» • ..r Ml, t'l ll.» 4 <t r n mil* « 4 leull « from »mw 4*f alU |» 'el ' 

li.e iw.* •k il- or kek>*r or 4..ee«>en bt , Ml of | 


In accordance with the plan:; r.hown on the drnwinft attach 'd hereto and markcu* 

III' 4>e« "» ■ • I rivu.re, or «'U» #• Hr i. .1. «i.l.»el a marts | 

1507-24 Hudson River-Consolidated Edison Co. of N.Y.-Dredge .it 
Cornwall,-------—----—- 

subject to tho following conditions. 


ONLY COPY AVAILABLE 
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Exhibit “C” Annexed to Affidavit of T. Oorman Reilly 


i j .» lit,- «■!»..» | tM i.l . 

n» ii:i, in... , il I, i,, , , t i|„, 


i.r. 


I 


II 


'Ml' •'I H . ill In ft iii-v,r| i • «.,,| v ,f | # , 
i'll ll<. . i,.|Vl II I. ..{• I |• , ,| || • , , 

’ ! .» . . »-.U I. • I k-illu.i. i i i | . , 

*• ' • ' «•' *1 1 ,'i • • 1.1| • , , 

M ** * ,l ""» • ..' Am it,M fiiiil i < |>. it, 

- ■* * " " •" •• * .*• » uu-i • .•:. *1, ii i. •(-t, ,i., 

■ ■**•■*. »' -• I. Hi i. i. i„ ... |. j.,., r | 

1 ' '«'* ' •> Il It. |. I 

. . 1 '* • '**• 11 " • •• I#*. 1 0 Ih'mimI ■' i <| 

Ii ■ • i .iv i |\.. , k 11,, lb'll, Nr 4 \ *fi I ii 


I* 


<• I 
I 'l *» 

■*« •%!■••«. • 

I • I Hi* . .• 

•til I 4 Ml. Ill* t I 

{It Tli. 1 t I luiv 

hrr ■ in uiillmt . I, • if, 


•atl Mi lit f I.. Mil *, • 

Mat*• ai< in<•• .art i 


• null hi u> d 
’• *•■•■ I ■ *1 uf IIM I I,' 


" *• •" ’ • • nalil * •».♦» if. Mi l hm^ 

• i Im i ii,i .it t-.ns I., ii • ,..|, ,| 

H" ' I ‘I • • I 11 l»H t|i I-V • 1*1 ■ | I I ll.lll. l 
» I.l' Il ! |> I'V ll.t |. it l.« t« . Ill, |,Ml 

•* • 1 1 »' • ■ ' t »It.* i.i- il «l• bilurr 

' ,l ' ’ 1 ilir I Mili l K.nti < i.,n alteration iti the position uf Hi* atiurlure ... , 

,K ' l»' < '. l! ■ Vxn'ai rftl.. Arm>. it aholl ran a# u turn ton* Lb obstruction lu tl-r f ■, 
.a ik itmn .. .. | „in, |,. ,.l , , ,|| t,. r,>,„| M ,| n,. „ Hu*- r.otic • fieu.i the S.rritary ©f «!»•• Army, 


. f'lllil * I♦ .»• full Mini fni 


1 *»> ll.i J.UI l.i . 


... . ... --- • *••« i"»M*»ijr w im f%rmy, In nim.v «.. 

^n-ial w .a ... • Lliurtion. tiiuMil tin--..by v itti.*it • to ,1 m- l nited Statu., m. as to remh r na« 

*■•«*url.-H. mul If, u.mi. the r .| • ration or revtcalion of Him ,-rmit. the ttru t<n. 
*' m *“'* lin.l.y r.alho ,fr.| Hull li»l be t.-I, the owrii .n .1 J.' 

IH'« I «. ami i.l nwrli t-klrt l ati l in »urh l.mr ami manri-r uh th S«.-i,tar> of l.m An. > 

1 nr any |a.,tio-< ..f tl„. uiirmiilrtni aliiT. ir.ii ftllai dii si .rr* ita f . .md.i ■ t,. , 


a Hr 

li'in 

ftll, • \rat.;* 

»ithojl #•>,.. .!• ti. t» 

mav ropii. 


■all »••• ina<l«- a n,ml I'liilr l Slal- a n 


•*f any Mir I, j, 


ral.!i-* ' r • f • * - u ilrif. uf Nurl.n 

nr all«tall >i . 

autlu rV« 11 ' " r' K, ' ,, ? | aUU "" ?*' l,aMr fwr •"> daw *** or ‘ n > ur > In Ih* atrurturr or work l.r,.,r. 

Hh " ,,,a> L > *" ‘ fl ,n * f “I- rali.ma urdrrlak. n by the Got ernmr.,t f,.r thr ronr. rtu 

or ,m*.r„trm. M of natation, or for erth. r and m, rlaim or r. K hi to rom».. n.atmn ai.ail aernr. from 

(ii) aorn ,i.m ij; • 

(II 1 l,»t if th. d,.,.)«>' of I,Uhl, and a m,ala on anr *orL ht.rby aulborla. d la not o.hai»,ar nrovidi-d for l, L, 
‘“|i. » of‘t‘' .‘.T r , “ ’ 11 J *" ,|W 1 * r '-“‘ •nil l» in.t.llarf and n,., .ain.d k. and .1 tb 

I.l Th.,1 ... t.n,t.m al.all notify IKr aaid d,■trial anyinorr at wl,at tuna tt,a nork will U rotnina.urd. a,.d r. 

ar ,,, ad.tn.r of tl.a l.ma of a.unno n.rmant a. th, ,a„l d„tr«t ana.na.. may „.rr.fy, and al.,11 alv, not.f, L.n 
, , . not >. .n J. of II... ann.manc.mant ,.f work, of work, II for a ,»r„d of rnora than ona »aak. 

r* (limi t mn of m nrk, and na rompl. tion 

(H Thai if the structure or work herein authorir.d u not eomfiletwl on or before .. 

■“*— • I 0 **»'• t^tnut, if not (tretioualy revrAed or tpeciftcolly ritrnird. 




be null am 


Copies furnished: 

Area Engineer 
Hud Valley Area 

Mr. Charles II. .Jenninqs 
Assistant Counse l 
Office of General Services 
bureau of furplk Real Iroputty 
103 Washington Ave 
Albany, N.Y. 

(each w/dwq) 

‘•y utl.oilty of tSiv Sftn-tnry of the At ay: 


day 

and 


r, ✓ -- f— 

'///' 
t l 

M. H. HIUT1CH 

Co Iona 1, (v.rn* of Emltmti 

District I r»7inror 


, I7?l 'Civil) 1 .. •••*" 11* I'rah <|M I (I* M • lai> It nil ka INI 1 Mlalil nUtH 

r»i iiikMkd •• utiMn,M«*,.ia n et 


ONLY COPY AVAILABLE 
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EXHIBIT “D” ANNEXED TO AFFIDAVIT OF 
T. GORMAN REILLY 


at! H'V “ {?&,** ) 

Ui-I _N, r-K THE AHMY 


i 


rill. M' 
ritfhln.fi , 


NAi,OH-h 


••if i 


$ 


' II t'l- lintniM Hill , ,M,t any |m,H, nahl. .iOi-r In .1 ri 

i . ."V >«■«•> w. pm.«. rrrrn. «„. ( , „ 

' 1 1.1 l»»»or rirulaliuna, aeedeeeltelniatsHieiieteeeitreroUeie 

1,1 ’twiui.ikxm thk avM.il urine Mmjui. ikivijikmim >h u s 

llill nail, RI-.HI ■ ,i| v AI M*AT1" V (.*,!•< i,y, S., 410.| ^ ltm 

. PERMIT C- M-r.' 

O.S. Atviy Engineer District, He* York x . 

Ill rest 16 th St. , l ^e* C 1 ?o r ti.° 

Consolidated Edison Co. of He* York, Inc. Ul '* ’ 19 ** 

4 Irving Piece 

He* York. N. Y. 10003 EXEC 

DTE ' 

Ocntleoeni 

DS 

Referring to written request dated 27 April 1965, Signed by «r. K.O. 

Vetkins, Structural Engineer,. 

1 h#v * t0 lo,orB >'° u th «‘i u P°n the recomendatlon of tht Chief of Engineers, 
fid uud.r th. provisions of Section 10 of the Act of Congress npproved March 3 . 

1899. entitled *An act naklng appropriations for the conetructlon. repair, and 
prcssmUoe r» «-•■>*•> pvMlii .arks on rlvera and harbors, and for ether pur¬ 
poses.* rou are hereby authorised by the Secretary of the gray. 

10 Install a pipe-type eleotrleel cable crossing! ..... 

(■ere dsasriks Ue peesatad ilneteie as ss st .) 


in Budson Hirer, 


IE. 5. 0I 7 1 . 9 ^ 11 ■ 0r *w County, and Phlllpotewn, Putnaa County, 

—“• -xri rsjrsurasvsa z SASiSftriw- ay -— 

No* York, 

in accordance elth th. gig. sheen sath. freeing majbjSberet. and aaru>d. 

1507-24 (Hudson filvtr--Conaolicat-d Ed 1 eon Co. of H.T.-.autwtrliMS 

........ i.ipollnn bet. Con.sell & rutllpstom)j . . 

subject to tho following cendltlensi • 

7 'r'* r 
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Exhibit “D” Annexed to Affidavit of T. Gorman Reilly 


U) That the w..ik I hall I* subjri l to th* sui -rvinon and approval of the fliitrirt Fi »»'ne« r, C*.rp« of | r -me- ip, 
in fh.irge «»f the I<h (lit y ah . m:*> trtn|«>rarily *u*|-< n.l the work at any time, I* in hi* judgment the intefrrl* t,f u»\, 
gati •« mi require. 

fh) That in> ii .u. . ial dredg' d tx the pmtrcution <>f Um work herein authorised ahull lie rrn. i\.d n l> «n<| 

‘him refuse pi .-, i-.Iim •< *ri..«* the l« I of the waierw.iy. or ileep hole* that may have a tendency t -r . , ,. ( r k » 

il l. «li nni-U *.r • i' . hinka nf thi- waterway ►*•••11 he l- ft If nny wire, r-r i:.M. Peril.t . *. t , 

in a Irvi-rh, tl I-.. ->-41-1 nl iiiIri'i hho « tin l« J *.f the watrrwav ah.ill la- nw-i-hd and tl • hi- k i,;i 

•hall lr !••• • .»« n*ii t., • -i i - * thi- mat if f dun di edging for navigation Ai.y nuit. rial In lx •!• i *. -| 

duntj • .1 nn-li r t'.iM truth -r .a*in. t tl.- r in the w.tti.wav nr on bhi.re ab->te high water mark, hIliII Ih d-i-n.ilnl 

dun.i • ■! at tin 1 hn.ilit ■» *h v»i. <-t, tin- dtawu.^ hen l>. attached, and, if an piescr ihed thereon. w>tl in »-r >*•-♦!»r-«i n t •*d 
and %u* -tantiul bulkhead -u • nlkhi .i I*, •nrh u* « ill prevent •-»ra|>e nf the material in tl - watn**) If th« ni.it. 
rial -t>. b< ih |«.» f* -i in tl . -ha-1 r -f Ni» >ink, nr m US adjacent or tributary waters, «-r in Uong Island .'«ui I 
peinul th.-refi i mi»t be pn-. ».u>dy obtained fii-tn lh« Su|.rivi*or nf New York Harbor, New Y«-rk C it > 

(c| That there at all be n<> unreasonable interfeienee with navigation by the work herein authorized 
id) That if inspections or any other np« ration* by the I nited State* are necessary in the interest of navigation, 
all rapei.aea connected therewith aha 11 Le borne by the |»erniittee. 

(e) That no attempt ahall l*o made by the permittee or the owner to fuibid the full and free uac by the public of 
all navigable water* at or adjacent to the wmk or structure. 

(/) That tt future operation* by the United State* require an alteration in the poadion of the structure or w»rk 
herein authorized, or if, in the opinion c-f the Secretary of the Army, it shall cause unreasonable obstruction to the fie* 
navigation of aaid water, the owner will be required ujum due notice from the Secretary of the Army, to remove or 
alter the strurtura! work or obstructions caused thereby without eapense to the United Slat**, so as to render rav.ra 
tion reasonably free, easy, and unobstructed; and if, ufon the eipiration or revocation of th . permit, the structur.. 
All, escavalion, or other modification of the watercourse hereby authorised shall not be completed, the owner* shall, 
without csprnsr to the United States, and to such estent and in such time and manner aa the Secretary of the Army 
may require, remove all or any portion nf the uncompleted structure or All and restore to its former condition the navi¬ 
gable capacity of the watereuurse. No claim ahall br made against the UmUd States on account of any such nmoul 
or alteration. 

(pi That the United States shall in no case be liable for any dama/e or Injury to the structure or w >rk hern* 
authorised which may be caused by or result from futur* operations undertaken by the Government for the mr.a*i\s 
tion or Improvement of navigation, or for other purposes, and no claim or right to compensation shall accrue from 

any such damage 

(M That If th* display of lights and simals on an* work Kerch* mtknrl*d U m ntk»»*'« *;• 

such lights and signals as may be prescribed by th* U. 8 Coast Guard, shall be installed and maintained by and at the 
expense of the owner. 

(*) That the permittee shall notify the aaid district sngmeer at what time tha work will be commenced, and a* 
far In advance of the time of commencement aa the aaid district enrmaer may specify, and ahall also notify Mm 
promptly, in wrriling, of the commencement of work, suspension of wjrk, if for a period of mors than cne week 
resumption of work, and its completion _ 

O’) That if th* structure or work .herein authorised is sot completed on or krfor, Jl** 

of- P*ceab*r , 1 ® tv, thi, p,rmil, if not prenouklf revoke or ,p«viflekUr MUndod. Blioil roo ood 

U Bull ond void. 

Copy furnished; 

Mr Chss H. Jennings, Chief 
Surplus Real Prop Bureau 
Office of Oen Services 
ll*3 Washington Ave 
Albany, NY 12210 
(ii/incl) 


By authority of the Secretary of the Amy: 


Dlctrlct Untinaer 


Colc.iol, < 


/.£t- 


;<:t 

of D."ln**r* 


*/*»" 1721 (Civil/ Tkatvw su pw wdri t D re*Hd«M I *»r tk wtW» we? Urn ' -*«• 


ONLY COPY AVAILABLE 
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Exhibit “D” Annexed to Affidavit of T. Gorman Reilly 


in. 


i !•'• - - r 

t.» 



• * ll.Y, - cul**r;. t 



' ">0 A ■<’/> iXX)0 

* 7 jz-y+i 

a; p 


- & \ c c r 
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98a 


EXHIBIT “E” ANNEXED TO AFFIDAVIT OF 
T. GORMAN REILLY 


i 

i 


I 


*i 

i 

.J 


DEPAPTMTNT OF THF A'»MY 


V ' •* ’ •“I'* n.i'l' N'ol llml tins >>, I * uim lit flfM'K nut imw nm i • 

I *1. !!•> • trill .It* | I lv I | 1 1 .1 •( ll . I, .1 , „v .M, 

' ” < ' I' '• I ll I i I -.r r, , I i 

' . • • • • i» km * i \m» *i 4 tm f i.m * • 

• M.N.I . mi.I HI .l.l> . » MimrMV f.-.f# » uubffm V. ( ),ir«y„, |' • 


•'» ril-l.u rilhft ... in* I rat ,<*> r, r n , tf . 
, .... i i .f' nv t m t„ , , n <.f | . , 

• iilli |I . , , f , > 

• i *. liiiuKWi. .f i.pmns 

I III | 


RAROP-t 


PERMIT 

U. I. Dlotrtrt, R„v Tor* 

111 t..t M... itr.rt^F. Y.»V; r i/.V. r Vn . 

It October _ 19 *J 


Couelllitfi Edison Coapaay of R<« York, lac. 

* Irving Piece 

R«* fork, R. f. 10001 


Oeatl 


l 


Referring to erltten request dated 11 October IU, elgaed bp Hr. f. R. 
oellevap, ttracturel laglasar, ........... ............ 

I hays to lnfora you that, upon the roconmendatlon of Thief of Engineers, 
end under the provisions of Section 10 of the Act of ' -ugrose appioved March J, 
1899, entitled *An act asking appropriations for th« attraction, repair, and 
preservation of certain public works on rivers and h- • -> as, mid for other pur¬ 
poses,* you are hereby authorised by the Secretary of -tif Areiy. 
to place 1111, ............. . .... . , 


■sleet River, 


Corsarell-oe-Mudeoa, Orange County, Ren fork, - 

. k h u. Ml I.,,., I—, It, r . . ..„ ., „„ . 


■ »Ketbet atx.ve Mian m g.iag 4<r»'f r 


In accordKnco with the plnns nho»n on the driving a* 

IOf lira* .age , Rivp Ale emakry or trfbrr dels.te tn* 

|]07-2*(Hudenn Rlver-Cnnoollfotcd lYleon Co. at R. 
Budeoa), ... <r................ 

subject to the following ccndltlonat 

/l 1 1 t! / . ■ y - ■ 


' hereto end aerkodi 

.. h i 

•* *P1II ot CornerlI-se* 


I 
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f • I "III.i •' > •- *h ill lx Mill i ft |o lli' 1 ' |i rtHun dimI u|i|irm>l Ilf till' lnvtnn Kl'Kinn-r, Cnri'* df *1. 

• , ' i* I ii'i), • may !• ni|*or :ii ily »<• |niii| (hr i.<nk nl iii> Imir, If in hii Jwlintrnl the inlirrkUff riw 

i I I'd ii ) i it. *lfi■ i li t- 1 . 1« 1 ti'.n i f |l • work h« inn aulhonced shall lx* rcmovi-d eti-nly ar d r ) 

1 i • ini* • ' ■ i. i tli • • -t f i* .Mill t *a\. ii • |i h«'li * that mny ha it- a It ..d* try to ca .»!• i . M 

> >r ■! a il• it i, si .i1 1 Ii*- Iffi If ai>y |>i|'i, «Irr, <>r ralth-)>•'ihy a illioiii«d u la \ 

■ -.ill i m in. I | io.li ot 11 V* > :if m On- Im - I of tin* w uter a ay khall l» a* n|**i| ui.d the lurk ft:. - § 

i 1 I. ..iti .a ll ■ "ki of fii* it i|>..||>n tr foi natiK-Hioii Ai.y loui. iial In l> <t , >«it> t h 

I' i . • i. in' i -1 /at i . i .11*11 i t In *il- i w itv >i on fclion* alxit 1 .1 ell wall-1 mat I, kl>all I -I* i •> ii«*d < • 

■tii'ii' ■ .• i ; • i • i' it «l "I. tl >->i> i* log I • >• i» att.ii I • and, if *«• |n< »rrilxij thm-on. within or la-hind a p 

I i it, i . I . I ..I i lilt •. . • , -..i I. n. a ill |'ii % 1 -ot i m a|« of li;« material in thi w at« r *a) ll l In* mat. 

i il '» |. . * '■ «l il i 1 .' t- i • I Si w > it, hi io it a-1 ian nt or 1 1 iliutai > wateia, or in I -or l»i iM Sound. . 

■.'nl • in -1 • i to , i U | . i .•!«I > .,i i in*. I f i ■ i tin Sn|x i wfcni of Ni a York lluib>>r. New Y . •» h < . i 

(r) 1 1 i* It nt* •li.nll t>r im unr a • mhle littcrf* retire with navigation by thr work heroin authorised. 

f.fl ’ll.at if n i - i im nth. i o|h lati'ine by tin l mini State* are necessary in the mtrrrat of navigation, 
all < M" * i "i. not I • >1 th 11 -a it h nl ill la bo i im* by I hi |>< rnittri* 

( I f l'.it i o aiitm|t *ha'| b«* m.oh by tin |»rmttf«*e or th« owner to forbid thr full and fra* ua# by thr puhl,. «' 
all t . 1 - ir >hlr watri , at • r adjavrit Io tin wmk or slrurluit 

(f) Dial if future ».|» i at ions by thr I mtrd Stab* re«piiir an alteration In the position of thr structure or »■.»* 
hrrnn a'ltimriied. nr if. in thr opinion of thr Secretary of the Aimy, it ahall cause unreaaonablr obatruction to thr free 
navigation of »aid water, thr owner will U required ujxin due notirr from thr Srcrrtary of the Aimy. to remmr o» 
alter the structural work nr obstructions rauard thereby without t«|x nar to the f'nitrd Statea, an aa to render ravigs 
tion rea-oi.ably fire. c.i*\, and unohstmeted; and If, urnn the etpiration or revocation of thia permit, the nrurture. 
fill, eacavatioti, or other n.'xliAration of the watercourse hereby authoriied ahall not be completed, the owncra aha... 
without rxi rnar t » the I’nited Stales, and to aurh ertrnt and in auch time and manner aa the Secrrtarv of the Arm 
mav rwj iirr, n m-iu all nr any portion of thr uncompleted itrurture « r All and realore to ita former condition the nan- 
guide ca; anty of the watercourse. No claim ahall be made m Bruin at thr t’nlhd Statea on account of any aurh irmeia. 
or alt ration. 

(g) Th.t the l r.ited ?,lat< a »' in noeaae l«e liable for any damage or injury to the atrurture or work here 
authoriied which may be . «u«ed by or renult from futu.r i prrotiona undertaken by the Go«« rmnent for thi eor.a* nr*, 
lion or improvement rf navigation, or for other purprM.ee, and no claim or right to compensation ahall accrue froir. 
any auch datr.ag* 

l A) mat ii too u.wf ShihU 4. ! • ,*r s .'* work herehv authorised la not otherw.ae provided lor hy la* 

auch light* and airnala aa may be piescrilxd by the l' S Coast Guard, ahall be inatalh-d and maintainea by imi as tiw 
eapenae of the owner 

(t) That the permittee shall notify the said district engineer at what time the work will be commenced and ai 
far In advance of the time of commencement as the said district engineer may apecify, and ahall also notify h:*T 
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Exhibit “E” Annexed to Affidavit of T. Gorman Reilly 
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T. GORMAN REILLY 

iiv-i t • *. . 

nrPAnrMi :t cr ir r ahmy 

t.'TSC. * I * ' ■'» *» 

V.», :c 4. I> c » 





jy ~ '-.zz. jr» 

2 C'i 2 j 




2 c. 


Jl 1 ..' 1. 



fc.-oi.c5 it vxiflo to tho ssJon• 

r-i.’, uu n: ;uc?.«.o;t j~ .c..^u *•*« 
< • ; 

U.» X.. - •••« 


i^*wcr ed 1Y Jxio l/*o 



*? pT ( r the ctr'cV.r 2 a o.-fe-ti ~ rr/i*r-tier :» wtit.'vt.ory, 

• tr- usrs < .*?n » v.- yod In r.c r ..\!•..».2 «;;.1 ii-*5-iO.» *-(•;) 

.1 ! .r .* : 4 „ :'-r r.n t. • o i.*/*r^i.on :..o 


. c Ac tcir.” rsVx-'nc'; p.s jcr j.&i:* by t- 



8i 1.2-v *. yax.-*, 

f,. 

c 1 - • - •- 

Ari. . DJ.-.' J.‘ 

lor A.if—Civ.(iA.j) 


S-'U*- 



ONLY COPY AVAILABLE 





104a 


8 


EXHIBIT “H” ANNEXED TO AFFIDAVIT OF 
T. GORMAN REILLY 






ONLY COPY AVAILABLE 


'XI: 















105a 


EXHIBIT “I” ANNEXED TO AFFIDAVIT OF 
T. GORMAN REILLY * 


u s ARM* •' 


T or THE ASMY 
, •_ ;u:ct, i.iw ycrr 

. r I '1A 

. / (CtK K007 


1* Ottohor 1171 


CwlUttd MIm Co^goy at 
»rw Tart, lot. 

ATT*i Hr. Carl L. ■ i hum. Tic. Tr.aMont 

* Irrla* ruea 

Mm Tort. Mm Tort 10003 


tatlw 


tutmmem La mada t. tho imiiil MMtmtlM W CawlUatol HUa 
C m * —T »i mm Tart at a [ an i l atmaa hyiraolactrla Rn]wt oa Ua 
Wfca llw at Stani U*| itoanUU, Ctraall, So* Tort. 


• mmU la Clrtl Mtloa 73 Clr 437*. Halt** ttatoa 
Blatrlct Com. y aa rh a r a Hjtrlrt a< 3o* Tart, k<at< Mm *• f nra 
tloa Coal ir o n , at al. at * loot SMUa* Ituw a I ) ■art la at* 0 —a 11 - 

ic£=i :--Lcc= C.—7— -f T-r*:. I—. 


rtaaaaad raxalatloa 33 0> JO*. 130 (a) (*). MUtM la Moral 
Soaittar. It* Riy 1773, at m* 13313. ro-airao ' in n al at (to Arm 
Manila oaOor Sat'loa «H at Lha /M o r al Crtor Tnllatlxa Central lot. 

La all rro oa lrrairlo-i ttm tlac.Tanea at tMto* or till ala nil lata 
carl 710 lo oarer*, ti * r **»*M r»f I trl aaa jrmiMa lacarla fitaaaa 
at eta |r a«a— l ag at ra»n agyl lr atloao. 

IccorOtn oly, to. final a* nl ipt»a« a*r l «a a( 13 Octotar 1973, ta TOOT 
*r. 7* — » T- a I. CTI Ior . a Oaaartaoat at th* liar *an*t till 3a «aiglrM 
tm rart aooa at tlo *rojaot aa f r *rl»M la tha rltoO rag* I **<■■■ 


Mlnanly 7—™. 


um m. UTEin 

Col*a*I, Carr* at Xatlaaora 
01 .trier fntlooar 




106a 


Notice of Motion (Cross-Motion) for 
Summary Judgment 

UNITED STATES DISTRICT COURT 
Southern District of New York 


[caption omitted] 


Sirs : 

Please take notice that upon the amended complaint 
herein, the affidavits of Albert K. Butzel sworn to October 
8, 1073 and October 30, 1973, the motion papers of defen¬ 
dant Consolidated Edison Company for summary judg¬ 
ment herein, the motion papers of defendants Callaway, 
Lombard and Gribble to dismiss the amended complaint, 
and upon all the pleadings and proceedings heretofore had 
herein, plaintiffs will move this Court, Hon. Morris E. 
Lasker, U.S.D.J., in Room 2903, United States Courthouse, 
Foley Square, New York, New York, on November 1, 1973 
at 3:00 P.M., or as soon thereafter as counsel may be heard, 
for summary judgment, pursuant to Rule 56 of the Federal 
Rules of Civil Procedure, (1) granting the relief demanded 
in the amended complaint and (2) dismissing tl. counter¬ 
claim and cross-claim of defendant Consolidated Edison 
Company set forth in its amended answer, and for such 
other and further relief as this Court may deem just and 
proper. 
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Notice of Motion (Cross-Motion) for 
Summary Judgment 

Dated: New York, N. Y. 

October 30, 1973 

Berle, Butzel & Kass 
Winer, Neuburger & Sive 
Attorneys for Plaintiffs 
425 Park Avenue 
New York, New' York 10022 
Tel.: (212) 838-2700 
(212) 421-2150 

By Albert K. Butzel 
Albert K. Butzel 

[To Attorneys of Record] 
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Affidavit of Albert K. Butzel in Support of Cross- 
Motion for Summary Judgment and in Opposition 
to Motion to Dismiss Amended Complaint 

UNITED STATES DISTRICT COURT 
Southern District of New York 


[caption omitted] 




State of New York, 

County of New York, ss., 

Albert K. Butzel, being duly sworn, deposes and says: 

1. I am a member of the firm of Rerle, liutzel & Kass, 
one of the attorneys for the plaintiffs herein. I make this 
affidavit (A) in opposition to the motions of Consolidated 
Edison Company and defendants Callaway, dribble and 
Lombard to dismiss the amended complaint herein, and (11) 
in support of plaintiffs’ cross motion for summary judg¬ 
ment in their favor and to dismiss the counterclaim and 
cross claim of Con Edison. 

2. The pertinent facts which underlie this action and 
the several motions now pending before this Court are set 
forth in my affidavit of October 8, 1973, in support of plain¬ 
tiffs’ motion for preliminary relief herein, to which refer¬ 
ence is respectfully made. In brief summary of those facts, 
Con Edison is preparing to commence construction of a 
pumped storage water power project on the Hudson River 
near Cornwall, New York (the “Project”). Con Edison 
has obtained a license for the Project from the Federal 


I 
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Affidavit of Albert K. Butzel in Support of Cross-Motion 

for Summary Judgment and in Opposition to Motion 
to Dismiss Amended Complaint 

Power Commission. However, it has not obtained permits 
from the Corps of Engineers to undertake dredging and fill¬ 
ing operations in the Hudson in connection with the Project. 
Plaintiffs believe such permits are required under Section 
10 of the Rivers and Harbors Act of 1899 [33 U.S.C. §407] 
and Section 404 of the Federal Water Pollution Control 
Act Amendments of 1972 [33 U.S.C. §1344] and they ac¬ 
cordingly initiated this action seeking (A) a declaratory 
judgment that such permits are, indeed, necessary, (B) 
an order directing the Corps of Engineers to enforce com¬ 
pliance with the permit requirements, and (C) an injunc¬ 
tion preventing Con Edison from commencing construc¬ 
tion of the Project unless and until the permits are ob¬ 
tained. At the same time, plaintiffs moved for a preliminary 
injunction pending resolution of the case on the merits. 

3. Prior to filing their action, plaintiffs had made a 
demand on the Corps that - it hold Con Edison to the ap¬ 
plicable permit requirements. In response, the Corps took 
the position that none were required—either under Sec¬ 
tion 10 or under Section 404 (Exhibit A to the amended 
complaint). However, following the filing of the complaint, 
the Corps reversed itself in part. Thus, while still main¬ 
taining that no permits are required under Section 10, the 
Corps has recognized that a permit is necessary under Sec¬ 
tion 404, and so advised Con Edison by letter dated If, 
October 1073 [Affidavit of Carman Ileilly, Assistant U. S. 
Attorney, ^[15-16, Exhibit “I”]. 


t 
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Affidavit of Albert K. Butzel in Support of Cross-Motion 

for Summary Judgment and in Opposition to Motion 
to Dismiss Amended Complaint 

4. Needless to say, the Corps’ recognition that a Sec¬ 
tion 404 permit is required lias significantly altered the 
posture of this case. Thus Con Edison, alter initially mov¬ 
ing for summary judgment dismissing the amended com¬ 
plaint, has now added a crossclaim against the Corps seek¬ 
ing a declaration that no permits ore needed. The Corps, 
for its part, has moved to dismiss the amended complaint 
on the grounds that (A) Section 10 permits are not re¬ 
quired, and (B) the Section 404 issue is moot. To complete 
the circle, and in the belief that there are no disputed issues 
of fact bearing on their claims, plaintiffs are now cross- 
moving for summary judgment on the grounds that they are 
entitled to the relief they seek as a matter of law. 

5. Turning first to Section 404, plaintiffs’ position can 
be briefly summarized. Under Section 301(a) of the Fed¬ 
eral Water Pollution Control Act Amendments of 1072 [33 
U.S.C. §1311 (a)] (the Amendments in their entirety being 
hereinafter referred to as the “1072 Amendments”), the 
discharge of any pollutant into the waters of the United 
States has been made unlawful unless certain permits have 
been obtained, including, as relevant here, a permit under 
Section 404. Section 502(0) of the 1072 Amendments [33 
U.S.C. §1362(6)] defines pollutant to include, among other 
things, rock and other kinds of spoil. Section 404, in turn, 
vests in the Corps, subject to overriding review by the En¬ 
vironmental Protection Agency, the permitting authority 
and responsibility in respect of the discharge of pollu¬ 
tants [including rock] constituting dredged or fill material. 








Affidavit of Albert K. Butzel in Support of Cross-Motion 

for Summary Judgment and in Opposition to Motion 
to Dismiss Amended Complaint 

In the instant case, Con Edison has acknowledged that 
thousands of cubic yards of rock and other fill material 
will be discharged into the Hudson (and thus into the 
waters of the United States) in conjunction with the Proj¬ 
ect. On their face, these proposed operations fall within 
the prohibitions of Section 301(a) and, as such, clearly 
appear to require a permit under Section 404. As has 
been noted, the Corps of Engineers now agrees with this 
conclusion. 

G. Con Edison, needless to say, takes an opposite view. 
In this connection, it does not claim that the proposed fill 
operations are different in kind or degree from those 
referred to in Section 404. The company’s position is rather 
that Section 404 could not have been intended to apply to 
hydroelectric projects licensed by the FPC. 

7. There is, of course, not the slightest reference to any 
such exemption in Section 404 or any other provision of 
the 1072 Amendments, nor is there any basis for implying 
one. To the contrary, as the Corps has noted in its memo¬ 
randum, the 1072 Amendments had as their basic purpose 
“to restore and maintain the chemical, physical and biologi¬ 
cal integrity of our Nation’s waters” [33 U.S.C. §1251 (a)]. 
This Congress has sought to accomplish through the 
Amendments by establishing a comprehensive program of 
controls at the Federal level; and in recognition of its 
special expertise in the area, the Environmental Protec¬ 
tion Agency has been vested with complete authority for 



112a 


Affidavit of Albert K. Butzel in Support of Cross-Motion 

for Summary Judgment and in Opposition to Motion 
to Dismiss Amended Complaint 

the administration of the program “except as otherwise 
expressly provided in this Act” [33 U.S.C. §1251 (d)]. 
There is no exception set forth for FPC projects. However, 
consistent with the overriding purpose of the 1972 Amend¬ 
ments, EPA is given the express authority and, indeed, the 
responsibility to review proposals for dumping rock and 
other fill material in the Nation's waters, and to veto such 
proposals where biological and other environmental im¬ 
pacts would be unacceptable. To suggest under these cir¬ 
cumstances, and in the light of the comprehensive purposes 
and unambiguous language of the 1972 Amendments, includ¬ 
ing Section 404, that Congress intended to exempt FPC 
projects from water pollution controls and EPA review is 
simply an exercise in wishful thinking on Con Edison’s 
part. 

8. It is also important to note that, in spite of Con 
Edison’s expansive claims regarding the environmental 
review that has attended the Project, the FPC never di¬ 
rected itself to the aquatic and related impacts of the pro¬ 
posed dumping operations; nor, for that matter, has any 
other agency. This is exactly the type of gap that Congress 
sought to fill in enacting the 1972 Amendments and in vest¬ 
ing EPA with comprehensive authority for administering 
those Amendments. For Con Edison now to claim that 
FPC review was sufficient and was so recognized by Con¬ 
gress is not only to read into the 15)72 Amendments an ex¬ 
emption that simply is not there—it is to misrepresent the 
role that the FPC has played. EPA, by contrast, has never 


i 
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Affidavit of Albert K. Buteel in Support of Cross-Motion 
for Summary Judgment and in Opposition to Motion 
to Dismiss Amended Complaint 

had the chance to pass on the Project at all since it did 
not even exist at the time the FPC issued the license. 


!). Con Edison also appears to contend that Section 404 
has no independent significance, but follows from, and 
depends for its effect on, Section 10 of the Rivers and 
Harbors Act of 1800 (the “1800 Act”). Since the company 
claims that Section 10 is not applicable to FPC projects, it 
then reaches for the conclusion that Section 404 does not 


apply. However, this ignores the fact that the Section 404 
permit requirements do not derive from Section 10, but 
rather from Section 301 of the 1072 Amendments, which 
prohibits the discharge of any pollutant, including waste 


rock, into navigable waters unless a permit is obtained 
under the Amendments (here Section 404). Furthermore, 
Section 404 is far more comprehensive than Section 10 as 
regards water impacts and, most critically of all, involves 
EPA in the review process. This, of course, is a key theme 
of the 1072 Amendments, but one that seems to have escaped 
Con Edison completely in its efforts to avoid the applica¬ 
bility of Section 404. 


10. The company also contends—half-heartedly—that 
Section 404 is limited in its coverage to the discharge of 
dredged spoil. The simple answer to this is that Section 
404 refers unambiguously to both dredged and fill material, 
as does the Senate-House Conference Report (Conf. Report 
Xo. 02-1230, pp. 141-142]. Furthermore, if any clarifica¬ 
tion were required, it is provided by Section 502(0) of the 
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Affidavit of Albert K. Bntzel in Support of Cross-Motion 

for Summary Judgment and in Opposition to Motion 
to Dismiss Amended Complaint 

1972 Amendments which includes in its definition of pol¬ 
lutants both dredged spoil and rock. 

11. In light of the points noted above and in plaintiffs’ 
other motion papers, it is, we submit, clear beyond per- 
adventure, as the Corps itself has now recognized, that a 
Section 404 permit is required in this case; and we respect¬ 
fully submit that this Court should so declare. In this con¬ 
nection, the issue is not, as the Corps would have it, moot. 
To the contrary, Con Edison continues to claim that no per¬ 
mit is required, and unless declaratory relief is granted, 
there will be no judicial mandate binding on the company. 
With all the parties now before the Court, and with the per¬ 
mit requirement in controversy, there would be little logic 
or justification for deferring the legal resolution of this 
case. 

12. Plaintiffs also seek injunctive relief against Con 
Edison which is in no way mooted by the Corps’ recogni¬ 
tion that a Section 404 permit is required. In this con¬ 
nection, the company, through the affidavit of Frank D. 
McElwee, has stated that it will not begin filling opera¬ 
tions until August of 1974. However, assuming this to be 
true, the Court should not leave Con Edison free to set its 
own schedule, but should, at the least, enjoin the company 
from dumping fill materials unless and until the requisite 
permit is obtained. 

13. Plaintiffs further submit that Con Edison should 
be enjoined from commencing any construction at all unless 
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Affidavit of Albert K. Iiutzel in Support of Cross-Motion 

for Summary Judgment and in Opposition to Motion 
to Dismiss Amended Complaint 

and until a Section 404 permit is duly obtained. They 
take this position because, as Con Edison has itself acknowl¬ 
edged, the dumping operations are “essential to accomplish 
construction of other project features”, and it would be 
“impractical, as a matter of cost ... to haul this amount of 
rock by truck through the Village [of Cornwall] to a land¬ 
fill site.” [McElwce Affidavit, ff22]. These statements indi¬ 
cate that the dumping operations are inextricably inter¬ 
twined with, and, indeed, a sine qua non for, the overall 
construction of the Project. Under these circumstances, to 
permit Con Edison to proceed generally with construction, 
when it has not obtained a Section 404 permit for dumping, 
would be akin to putting the cart before the horse. Further¬ 
more, to the extent that funds are expended before the 
requisite permit application is filed and reviewed, the in¬ 
evitable effect will be to alter the equities and, as a practical 
matter, to restrict the freedom of the Corps and EPA to 
decide against allowing the dumping. There would, in short, 
be an irretrievable commitment of resources that could not 
help but influence the decision. 

14. It should also be emphasized that the initial con¬ 
struction activities proposed by Cor. Edison involve the 
drilling of an exploratory tunnel and tin* excavation of 
rock in connection therewith f McElwee Affidavit, fll5]. Ac¬ 
cording to Con Edison, the excavated rock will initially 
be placed on land; but even if this is so, the ultimate dis¬ 
posal site is the River. Indeed, the entire 1 initial construc¬ 
tion phase is directed to facilitating the dumping of rock 




116a 


Affidavit of Albert A'. Butzel in Support of Cross-Motion 

for Summary Judgment and in Opposition to Motion 
to Dismiss Amended Complaint 

[Id., fll6-17] and, as such, cannot be separated from the 
dumping itself. For this reason in particular, it is sub¬ 
mitted that the riverfront excavation should not be per¬ 
mitted to go forward unless and until a Section 404 permit 
is obtained. 

15. In its motion papers opposing preliminary relief 
herein and in its crossclaim against the Corps of Engineers, 
Con Edison has sought to emphasize the amounts that it has 
already invested in the Project, and the additional costs 
that it would allegedly incur if it were required to obtain 
a Section 404 permit. As to this, it is perhaps sufficient to 
note that Con Edison’s quarrel, if any, is with Congress. 
In addition, however, the Court should be apprised that, 
insofar as the company claims to have already invested 
some $24 million in preparing for the Project’s construc¬ 
tion, a large portion of that investment was made before 
the FPC licensed the Project in 1070, and a considerable 
portion of the balance represents “interest” charged against 
those earlier expenditures. Thus, contrary to the impres¬ 
sion given by Con Edison, $24 million has not been expended 
in reliance on the license, but at the company’s own risk. 
Similarly, the additional interest charges accruing on a 
monthly basis [McElwee Affidavit, H20] are largely of the 
company’s own making. 

16. Con Edison also holds up the spectre of power supply 
deficiencies if the Project is further delayed. Again, the 
company’s quarrel would seem to be with Congress, but 
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Affidavit of Albert K. Butzel in Support of Cross-Motion 
for Summary Judgment and in Opposition to Motion 
to Dismiss Amended Complaint 

beyond that, the alleged need for the Project is nowhere 
as great as the company attempts to make it. To the con- 
trary, prior to 1973 Con Edison had not scheduled comple¬ 
tion of the Project until 1981—or two years later than it 
now projects. Furthermore, within the past two weeks, 
the company’s Chairman indicated that other previously- 
scheduled capacity would not be built because of reduced 
load projections and certain other factors [Statement of 
Charles Luce to the Public Service Commission, October 17, 
1973]. This is not, in short, a case such as Astoria, where 
it is too late to make alternative arrangements, nor indeed 
does the Company so assert [See McKlwee Affidavit, H27], 

17. In the light of the facts set forth above, and the 
clear violations of law that would result if Con Edison 
proceeds without the requisite Section 404 permit, injunc¬ 
tive relief should, we respectfully submit, be granted 
in this case. 

18. Plaintiffs further submit, on the basis of the facts 
and arguments set forth in their motion papers for pre¬ 
liminary relief, that permits under Section 10 of the 1899 
Act are also required in respect of the Project. In this 
connection, both the Corps und Con Edison take an op¬ 
posite view, based largely on the legislative history of 
the federal Power Act. However, the analyses do little to 
explain away the prior administrative practice of the 
Corps, including the granting of Section 10 permits for 
the Project at an earlier stage of the proceeding; nor do 
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Affidavit of Albert K. Butzel in Support of Cross-Motion 
for Summary Judgment and in Opposition to Motion 
to Dismiss Amended Complaint 

they deal with the absence of language in the Power Act 
exempting FPC projects from Section 10. The Corps and 
Con Edison have both acted in the past with the view that 
Section 10 applies, and there is nothing that has inter¬ 
vened in the meantime to alter the facts. 

Wherefore, it is respectfully urged that plaintiffs’ cross¬ 
motion for summary judgment should be granted, to¬ 
gether with the relief prayed for in the amended com¬ 
plaint, and that the motions of Con Edison and the Fed¬ 
eral Defendants to dismiss the amended complaint should 
be denied. 

Albert K. Butzei, 


(Jurat omitted in printing) 
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Statement Pursuant to Local Rule 9(g) 

UNITED STATES DISTRICT COURT 
Southern District ok New York 


[caption omitted] 


Plaintiffs’ Statement of Material Facts as to 
Which It Is Contended That There Exist No 
Genuine Issue to Re Tried 

1. Consolidated Edison plans to construct a pumped- 
storage hydroelectric facility of approximately 2,000 mega¬ 
watts capacity in and near the Village of Cornwall on the 
west bank of the Hudson River in Orange County, New 
York (the “Project”). 

2. Construction and operation of the Project was li¬ 
censed on August 19, 1970, by the Federal Power Commis¬ 
sion. The License, Opinion and Order is published at 44 
F.P.C. 350. 


3. In conjunction wtih the Project, Con Edison intends 
to undertake various dredging activities in the Hudson, 
and, in addition, to deposit in the River large amounts of 
excavated rock and other material. 


4. The spoil materials would create new land which, 
under the current proposal, would ultimately be turned 
over to the Village of Cornwall for its use as a park. The 
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spoil materials would also cover over significant areas of 
the River bottom. 

5. Con Edison intends to begin construction of the Proj¬ 
ect in November or December of 1973. The initial con¬ 
struction activities will include the driving of a small ex¬ 
ploratory tunnel, to be followed by the excavation of the 
portal entrance, the construction of a haul road, and, in 
August 1974, the actual deposit of rock into the Hudson. 
No dredging activities will be undertaken before March of 
1976. 

6. Con Edison has not applied for nor does it have a 
currently effective permit from the Corps of Engineers 
pursuant to Section 10 of the Rivers and Harbors Act of 
1899 (33 U.S.C. §403) in connection with the Project. 

7. Consolidated Edison has not applied for nor has it 
received a permit from the Corps of Engineers pursuant 
to Section 404 of the Federal Water Pollution Control Act 
Amendments of 1972 (33 U.S.C. §1344) in connection with 
the Project. 

8. Exhibit A to the amended complaint is a true copy 
of a letter dated March 27, 1973 from Col. Harry W. Lom¬ 
bard, District Engineer, New York District, Corps of En¬ 
gineers, U.S. Army, to Messrs, Berle, Butzel & Kass. 

9. Exhibit 2 annexed to the amended answer of Con 
Edison is a true copy of a letter dated 16 October 1973, 
from Col. Harry W. Lombard, District Engineer, New 
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\ork district, Corps of Engineers, U.S. Army, to Consoli¬ 
dated Edison Company of New York, Inc. 

Respectfully submitted, 

Her le, Butzel & Kass 
Winer, Neuburoer & Stve 
Attorneys for Plaintiffs 
425 Park Avenue 
New York, New York 10022 
Tel: 828-2700 

* 

By Albert K. Butzel 
[To Attorneys of Record] 

Dated: New York, NY 
October 30, 1973 


t 
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UNITED STATES DISTRICT COURT 
Fob the Southern District of New York 

[caption omitted] 

I, James E. DeSista, currently employed with the U.S. 
Army Corps of Engineers, Washington, D. C., do hereby 
voluntarily make declaration of the following facts un¬ 
der oath duly administered: 

1. I currently reside at 8708 Lowell Street, Bethesda, 
Maryland 20034. 

2. I have been employed by the U.S. Army Corps of 
Engineers since 1936. From 1954 to 19G1 I was a member 
of what is now known as the Regulatory Functions Branch, 
Operations Division, Directorate of Civil Works. From 
1961 to 1969 I was Assistant Ch : ef of this same Branch 
and from 1969 to present I have been the 'hief of the Regu 
latory Functions Branch. 1 have general esponsibility for 
overseeing the Regulatory Permits Program administered 
by the Corps of Engineers. One of my specific duties is to 
coordinate the Section 10 permit Program of the Corps of 
Engineers (33 USC 403) and 1 also have responsibility to 
oversee applications filed with the Federal Power Commis¬ 
sion which are coordinated with the U.S. Army Corps of 
Engineers pursuant to 16 USC 797, et seq. 
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3. The Federal Power Act of 1020, as amended, (1G USC 
791, et seq.) requires that the construction of non-Federal 
hydroelectric power facilities which affect the navigable 
waters of the U.S. be licensed by the Federal Power Com¬ 
mission (FPC). When applications are filed with the FPC 
for a license to construct hydroelectric power facilities, 
the FPC refers the application to all interested Federal 
agencies, including the U.S. Army Corps of Engineers, with 
a request for comments and recommendations. The appli¬ 
cations are referred by the FPC to the Chief of Engineers, 
U.S. Army Corps of Engineers, as agent for the Secretary 
ot the Army. The Chief of Engineers then refers, in turn, 
the application to appropriate Corps Division or District 
offices for the preparation of a report concerning the effects 
of the project on the statutory responsibility and interest 
of the Corps. Instructions to the Corps District and Divi¬ 
sion offices in regard to the investigation for applications 
for FPC licenses are set forth in ER 1140-2-4 entitled 
“1\ ork for Other Operations Under the Federal Power Act.” 

A copy of ER 1140-2-4 is attached to this Affidavit as Ex¬ 
hibit A. 

4. The preparation of the final response to the FPC, in¬ 
corporating the Division and District offices views and rec¬ 
ommendations, is prepared in the Office of the Chief of 
Engineers (OCE) and forwarded to the FPC. Opportuni¬ 
ties for coordination with various interests is afforded by 
reason of PTC furnishing a Notice for Application for Li¬ 
cense to U.S. Congressmen, Federal, State and local agen- 
cies, private individuals, publications in locul newspapers, 
and publication in the Federal Register. 


1 



4 
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5. In its response to the FPC, OCE includes recommen¬ 
dations of provisions to be included in the license in order 
to protect the public interest for which the Corps of En¬ 
gineers is responsible. In making said recommendations 
the Corps evaluates the application in a manner similar 
to that which the Corps of Engineers would do if a private 
party were seeking a Section 10 Permit (33 USC 403) di¬ 
rectly from the Corps of Engineers. 

G. Since 1017 the Corps of Engineers has issued regula¬ 
tions implementing its Section 10 Permit authority which 
are attached to this Affidavit, and 1 have listed the regula¬ 
tions below: 

Regulations Date 

O&R 1017 (Exhibit B) 

O&R (GO #10) (Chapt V) 1 Aug 1929 (Exhibit C) 

O&R (Chapt V) 30 Apr 1933 (Exhibit D) 

O&R (Chapt V) 4 Feb 1937 (Exhibit E) 

O&R (Chapt V) 1 Jan 1940 (Exhibit F) 

O&R (Chapt V) 1 Jan 1943 (Exhibit G) 

O&R (Pt. II) 1 Mar 1946* 

C/Wks, Chapt V 
Operations 

* Copy unavailable. During war years Corps activity 
was directed only to matters of national defense. Civil 
regulations were not distributed. Copy may be avail¬ 
able in the Corps Archives in St. Louis, Missouri. 


/ 
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Regulations 

Date 

O&R (Chapt IV) 

Pt. II 

Operations 

C/Wks 

1 Sep 1947 (Exhibit H) 

O&R (Chapt IV) 

Pt. II 

Operations 

C/Wks 

15 Oct 1952 (Exhibit I) 

EM 1145-2-303 
w/chg 1 & 2 

12 Dec 1958 (Exhibit J) 

ER 1145-2-303 
w/chg 1-4 
w/chg 1-5** 

18 Mar 1968 (Exhibit K) 

•* Change 5 was 

sent to field with news release and 


letter of 12 May 1970. Xo official Change 5 was ever 
released. 


7. Since the enactment of the Federal Power Act of 
l‘J20, it has been the general policy of the Corps of En¬ 
gineers not to issue Section 10 Permits for activities on 
navigable waters which are covered by an application for 
i* PC license. As applications for FPC licenses are coordi¬ 
nated with the Corps of Engineers as outlined above, it 
has been the policy of the Corps of Engineers to include in 
the Corps response to FPC all requisite information and 
recommendations, and hence it has been filed unnecessary 
to issue a separate Section 10 Permit. This longstanding 
policy was confirmed in writing in 1068 when ER 1145-2-303 
was issued (Exhibit K). Paragraph 6(i) specifically pro- 
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vides that the functions of the Chief of Engineers and the 
Secretary of the Army to authorze non-Federal water 
power projects were transferred to the FPC. In the regu¬ 
lations issued since 1920, which I have listed above, there 
has been no requirement stated in the regulations that the 
Corps must issue a Section 10 Permit on the same matter 
for which an application is before the FPC. To do other¬ 
wise would be a mere duplication of paper work. 

8. However, OCE nas delegated the authority to issue 
permits under its Permit Program to its Division and Dis¬ 
trict Engineers. In the past there have been instances where 
a District or Division Engineer has issued duplicate per¬ 
mits in connection with FPC projects. Of the approxi¬ 
mately 8000 permits issued each year by the Corps of En¬ 
gineers, I do not know the exact number of permits issued 
under 33 USC 403 on a matter which was the subject of 
an PTC pending application, but this duplicate issuance 
of permits have been relatively few in number. To deter¬ 
mine the exact numb*' • would require a survey of records 
of each Corps Divisi ,n and District office. To the best of 
my knowledge, there are very few FPC projects in the 
Corps New York District office and the permits issued on 
FPC projects by the New York District have been minimal. 
The issuance of these few permits were made by the local 
District or Division Engineer under his delegated authority 
and were not a result of any policy decision or directive 
from OCE. 

James E. DeSista 

Chief, Regulatory Functions Branch 
Operations Division 
Directorate of Civil Works 

(Jurat omitted in printing.) 
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UNITED STATES DISTRICT COURT 
Southern District of New York 

[CAPTION OMITTEIt] 

State of New York, 

County of New York, ss.: 

Albert K. Butzel, being duly sworn, deposes and says: 

!• 1 a,n a member of the firm of Berle, Butzel and Kass, 
one of the attorneys for the plaintiffs in this action. I 
make this affidavit in response to, and in commentary 
upon, the December 5, 1973 affidavit of James E. DeSistra, 
Chief of the Regulatory Functions Branch of the U. S. 
Army Corps of Engineers. 

2. Mr. DeSistra’s affidavit lias presumably been sub¬ 
mitted in response to the Court’s request that information 
be provided describing the Corps’ pre-1968 policies re¬ 
garding the issuance of Section 10 permits for projects 
licensed by the Federal Power Commission. Insofar as 
the affidavit purports to furnish this information, it is 
so totally defective as to be worthless. 

3. At the outset, in paragraphs 3 through 5 of his 
affidavit, Mr. DeSistra describes what appear to be the 
current practices of the Corps with respect to FPC li¬ 
cense applications. However, this tells us absolutely noth- 
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ing regarding the practices of the Corps between 1920 and 
1968, and it tells us nothing about the Corps’ Section 10 
policies with respect to FPC projects. Furthermore, the 
generalized description given by Mr. DeSistra is never 
shown to have application to the Project in issue here. 
Thus, while the affidavit claims that, 

“In making recommendations [to the FPC] the 
Corps evaluates the [license] application in a man¬ 
ner similar to that which the Corps of Engineers 
would do if a private party were seeking a Section 10 
permit (33 U.S.J. 407) directly from the Corps of 
Engineers”, 

there is not the slightest indication that this practice was 
followed in *!.a Corps’ recommendations and comments 
on the Storm King Project. To the contrary, the Corps 
1963 and 1966 Comment Letters to the FPC [Exhibits A 
and Q to the Affidavit of T. Gorman Reilly sworn to on 
October 24, 1973] reflect no such evaluation; nor is there 
anything in the record before the Court showing that the 
procedures described in Exhibit A to the DeSistra affi¬ 
davit [ER 1140-2-4] were followed in respect of the Storm 
King plant. 

4. Jn paragraph 6 of his affidavit, Mr. DeSistra cites 
the various regulations of the Corps of Engineers which 
have been issued since 1917 to implement the Corps’ Sec¬ 
tion 10 Permit Authority—and then, without further ado, 
makes the bare statement that “[s]ince the enactment of 
the Federal Power Act of 1920, it has been the general 
policy of the Corps of Engineers not to issue Section 10 
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Permits for activities on navigable waters which are 
covered by an application for FPC license.” [117 of the 
DeSistra Affidavit]. In purported support of this state¬ 
ment, Mr. DeSistra appears to rely on three assertions: 

A. “As applications for FPC licenses are coordi¬ 
nated with the Corps of Engineers as outlined above, it 
has been the policy of the Corps of Engineers to in¬ 
clude in the Corps response to FPC all requisite in¬ 
formation and recommendations, and hence it has 
been filed [felt?] unnecessary to issue a separate Sec¬ 
tion 10 Permit.” (emphasis added) 

B. “This longstanding policy was confirmed in writ¬ 
ing in 1968 when EK 1145-2-303 was issued (Exhibit 
K). Paragraph G(i) specifically provides that the 
functions of the Chief of Engineers and the Secretary 
of the Army to authorize non-Federal water power 
projects were transferred to the FPC.” 

C. “In the regulations issued since 1920 . . . , there 
has been no requirement stated in the regulations 
that the Corps must issue a Section 10 Permit on the 
same matter for which an application is before the 
FPC.” 

7. In commentary upon the foregoing assertions, it is 
obvious that none of them support Mr. DeSistra’s bare 
claim regarding the Corps’ Section 10 policy since enact¬ 
ment of the Federal Power Act in 1920. \..us, with respect 
to Assertion A, the “coordination” of which Mr. DeSistra 
speaks (i.e., “as outlined above”) reflects the Corps’ cur¬ 
rent practice and, as noted above, this tells us nothing 
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about the practice between 1020 and 1908, including the 
specific procedures followed for the Storm King Project. 
Similarly, the assertion that paragraph 6(i) of the re¬ 
vised 1908 regulations somehow confirmed a long-standing 
policy of the past is to ignore the language of paragraph 
G(i) itself, which begins with two court cases decided 
in 1965 and reasons from these that the Corps no longer 
has the function of “authorizing non-Federal [FTC] water¬ 
power projects”, and that requests for advice accordingly 
“should be referred” (not, “are referred”) to the FPC. 
The language does not speak of past practice, but of new 
discovery. 

8. Finally, with respect to the assertion that in the 
regulations issued since 1920, “there has been no require¬ 
ment . . . that the Corps must issue a Section 10 Permit 
for [FPC projects],” Mr. DeSistra has put the cart before 
the horse. The regulations from 1917 on have covered 
all work in navigable waters, except as otherwise specif¬ 
ically noted; and until 1908, there was no exception for 
FPC projects. Thus, if anything, the regulations confirm 
that pre-1908 policy was to require Section 10 permits 
for FPC projects. In this connection, it should also be 
noted that when the Federal Power Act was passed in 1920, 
the Corps’ 1917 regulations (which were then in effect) 
were not changed and, in fact, remained unchanged until 
1929 (and unchanged as related to FPC projects until 
1908). Surely if, as Mr. DeSistra claims, the Corps had 
seen the Federal Power Act as limiting its Section 10 au¬ 
thority in 1920, this limitation would have been recognized 
and reflected in its regulations long before 1908. 


i 
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9. In the concluding paragraph of his affidavit, Mr. De- 
Sistra notes that the Ofiice of the Chief of Engineers has 
delegated to its Division and District Kngineers the au¬ 
thority to issue Section 10 permits and admits that in 
some cases these Engineers have issued such permits in 
connection with FPC projects. Yet while disclaiming 
knowledge of the “exact number” of such permits, Mr. De- 
Sistra states that “this duplicate issuance of permits have 
[sic] been relatively few in number.” [fl8]. But Mr. De- 
Sistra sets forth nothing in support of this claim, nor does 
he explain how he knows that the instances have been few. 
To the contrary, in the very next sentence of his affidavit, 
he states that the checking of District and Division records 
that would be necessary to determine the number has not 
been made—even in the New York District. Under these 
circumstances, Mr. DeSistra’s assertions appear to be with¬ 
out factual support. 

10. At several points in his affidavit, including in para¬ 
graph 8, Mr. DeSistra refers to Section 10 permits for 
h PC projects as “duplicate permits” or involving duplicate 
paper work. But such a characterization is refuted in this 
case itself. As we noted at oral argument, the Section 10 
permits issued to Con Edison in 1963 and 1965 (Exhibits C, 
I) and E to the affidavit of T. Gorman Reilly sworn to on 
October 24, 1973) evidence a far more detailed review by 
the Corps than its brief comment letters to the FPC, and 
can hardly be described as duplicative. Following the is¬ 
suance of these permits. Con Edison amended its plans for 
the Project, including thos« involving dredging in the tail- 
race and dumping at the spe ’’ site. But no detailed review 
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of these amended plans was ever undertaken by the Corps, 
since no renewed or amended permit applications under 
Section 10 w r ere ever made. 

11. The fact is that throng' ut his affidavit, Mr. DeSis- 
tra has attempted to “establish” the prior policy of the 
Corps through bare and unsupported statements and un¬ 
justified characterizations. The critical question is what 
did the Corps do between 1920 and 1%8 when it came to 
Section 10 permits for FPC projects. Mr. DeSistra’s affi¬ 
davit provides virtually no information on this. For all 
his assertions regarding regulations and the like, there 
are no hard facts describing tbe Corps’ actual practice. We 
know that Section 10 permits were issued in this case and 
in others as well, but whether this was the common or the 
occasional practice is untold. Mr. DeSistra claims it was 
occasional, but as noted in paragraph 9 above, he offers no 
facts in support of this bare claim and frankly admits that 
the review necessary to ascertain the facts has not been 
made. 

12. For the reasons noted above, we submit that the 
DeSistra affidavit is fatally defective in purporting to 
establish the pre-1968 policy of the Corps and that supple¬ 
mental information on the Corps’ actual practice is es¬ 
sential if that prior policy is to be understood. Normally, 
this information might be provided through a further affi¬ 
davit from the Corps. However, in view of the shortcom¬ 
ings of the initial elfort and the importance of an early 
decision in this case, we suggest that the better procedure 
would be through the deposition of Mr. DeSistra; and we 


/ 
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respectively request that the Court direct such an examina¬ 
tion at the earliest possible time. 

13. The importance of ascertaining the Corps’ prior 
practice is underscored by the legislative history of the 
Federal Power Act which, contrary to Con Edison’s asser¬ 
tions, suggests that the Secretary of the Army’s permitting 
power under Section 10 was not to be removed by the 
Power Act. Thus, in the House Hearings on the Water 
I ower Act, Mr. Merrill, one of the principal draughtsmen 
of the Act, noted that the Secretary of War’s powers over 
navigational matters, including “the approval of structures 
that go across navigable streams, which under the law at 
the present time are within the .joint jurisdiction of the 
Chief of Engineers of the Army and the Secretary of 
War,” were to he continued; and in clarification a moment 
later, Representative Hamilton stated: 

1 he commission acts subject to the powers already 
vested in the Secretary of War, and those powers are 
not taken away from the Secretary of War.” 

lo which Mr. Merrill responded that the Secretary’s special 
Powers over navigation “were not intended to be taken 
away”. [Hearings Before House Committee on Water 
Power (March If), 1018), both Cong., 2d Sess., at pp. 105- 
0G]. Similarly, at a later point in the hearings, Secretary 
of Agriculture Houston (who was Mr. Merrill’s boss) noted 
with respect to the Power Act and the continuing responsi¬ 
bilities of the Secretary of War, among others, as follows: 





134a 


Supplemental Affidavit of Albert K. Butzel 

“If I am not mistaken the provisions in the pro¬ 
posed measure [the proposed Power Act] are more 
restrictive than existing law, in that they require the 
assent of three heads of departments and also the as¬ 
sent of the particular head of the department immedi¬ 
ately charged with that Government interest”. [Ibid. 
at 684] (emphasis added). 

Wherefore, it is respectfully submitted that, insofar as 
the past policy of the Corps of Engineers is deemed neces¬ 
sary to any determination of the applicability of the Sec¬ 
tion 10 permit requirements in this case, this Court should 
direct that, for the purposes of clarifying such past policy, 
if any, the testimony of Mr. DeSistra be taken by deposition 
upon oral examination within 20 days hereafter. 

Albert K. Butzel 
(Jurat omitted in printing.) 
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UNITED STATES 


DISTRICT COURT 


Southern District ok New York 


73 Civ. 427G 


Scenic Hudson Preservation Con- 
River Fishermen’s Association, 
and its Atlantic Chapter, und 


Terence, The Hudson 
Inc., The Sierra Club 
Thomas R. Lake, 


—against— 


Plaintiffs, 


Howard II. ( allaway, individually and as Secretary of the 
Army, Department of the Defense, U.S.A., Lt. General 
William C. Cribble, Jr., individually and as Chief of 
Engineers, Corps of Engineers of the U.S. Army, Colo¬ 
nel Harry W. Lombard, individually and as District 
Engineer, New \ ork District, Corps of Engineers of 
the L .S. Army and Consolidated Edison Coaipany of 
New York, Inc., 

Defendants. 


Appearances: 

Derle, Butzel & Kass, Es(|s. 
425 Park Avenue 
New York, New York 10022 
Attorneys for Plaintiffs 
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Winer Neuberger & Sive, Esqs. 

425 Park Avenue 
New York, New York 10022 
Attorneys for Plaintiffs 

Paul J. Curran, Esq. 

United States Attorney for the 
Southern District of New York 
United States Court House 
New York, New York 10007 
Attorney for Defendants Howard H. Callaway, 
Lt. General William C. Gribble, Jr. and Colo¬ 
nel Harry W. Lombard 

LeRoeuf, Lamb, Leiby & MacRae, Esqs. 

One Chase Manhattan Plaza 
New York, New York 10005 
Attorneys for Consolidated Edison 
Company of New York, Inc. 


Lasker, D.J. 

This suit opens the third round of federal litigation in¬ 
volving the controversial Storm King project 1 since ap¬ 
proval for its construction was first sought in 1963. 1 The 


1 Scenic Hudson Preservation Conference v. Federal Power 
Commission, 354 F.2d 608 (2d G'ir. 1965), cert, denied sub nom. 
Consolidated Edison Co. v. Scenic Hudson Preservation Confer¬ 
ence, 384 U.S. 941 (1966) [Scenic Hudson /]; Scenic Hudson 
Preservation Conference v. Federal Power Commission, 453 F.2d 
463 (2d Cir. 1971), cert, denied, 407 U.S. 926 (1972) [Scenic 
Hudson II]. 

* Con Ed originally filed its application with the FPC in Janu¬ 
ary 1963. Bergen Affidavit, par. 4(a). 
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proposed facility is a pumped storage hydroelectric gen¬ 
erating plant of approximately 2,000 megawatts capacity 
to be constructed by the Consolidated Edison Company 
(“Con Ed”) ou the west hank of the Hudson River at Storm 
King Mountain in the vicinity of Cornwall, New York. It 
is primarily intended to provide electric power during 
periods of peak demand for New York City and parts of 
Westchester County. 

The Storm King project was first licensed by the Federal 
Power Commission (“FPC”) in March, 1965. 33 F.P.C. 428. 
That license, however, was set aside by the Court of Ap¬ 
peals for this Circuit and Con Ed’s application was re¬ 
manded to the FPC for further proceedings. Scenic Hud¬ 
son Preservation Conference v. Federal Power Commis¬ 
sion, 354 F.2d 608 (2d Cir. 1965), cert, denied sub nom. 
Consolidated Edison Co. v. Scenic Hudson Preservation 
Conference, 384 U.S. 941 (1966) [“Scenic Hudson /”]. Con¬ 
struction and operation of the project, as presently pro¬ 
posed, was licensed on August 19, 1970 (44 F.P.C. 350), 
and issuance of the license was sustained by the Court of 
Appeals in October, 1971. Scenic Hudson Preservation 
Conference v. Federal Power Commission, 453 F.2d 463 
(2d Cir. 1971), cert, denied, 407 U.S. 926 (1972) [“Scenic 
Hudson II J. Con Ed had intended to begin construction 
in November or December of this year, but awaits decision 
of the present motions. 

The phase of construction which this case involves con¬ 
cerns excavation or dredging in the Hudson River in order 
to construct intake facilities for the project’s underground 
powerhouse and deposit or filling of the excavated or 
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dredged materials into the Hudson. The latter would cre¬ 
ate new land along the river which would be conveyed to 
the Village of Cornwall for use as a park. Plaintiffs, three 
conservationist organisations and one individual, seek to 
enjoin these activities unless Con Ed obtains permits for 
them from the Army Corps of Engineers (“the Corps”). 

At the outset of the present case, plaintiffs moved for 
preliminary injunctive relief. Thereafter the Corps and 
Con Ed cross-moved to dismiss the complaint, the latter 
also cross-claiming against the former and counter-claim¬ 
ing against plaintiffs for a declaratory judgment that no 
Corps permits are required. Plaintiffs subsequently moved 
for summary judgment granting them permanent injunc¬ 
tive and declaratory relief and for dismissal of Con Ed’s 
counterclaim. The parties are agreed that no genuine issue 
of material fact exists to prevent the disposition of the 
case by summary judgment on the merits. 

Plaintiffs contend that Con Ed is required to obtain per¬ 
mits from the Corps for its piopoaed activities under two 
provisions, Section 10 of the Rivers and Harbors Act of 
1800 (33 U.S.C. $403) and Section 404 of the Federal Water 
Pollution Control Act, as amended in 1072 (33 U.S.C. 
$1344). They argue that these sections on their face require 
obtaining permits and that nothing in the acts themselves 
or in any other act relieves Con Ed of this obligation. 

Con Ed maintains that the permit authority of the Corps 
under the 180!) Act as to hydroelectric projects was re¬ 
moved by the Federal Power Act of 1020, 16 U.S.C. $702 
et scq., which vested licensing power over such projects 
solely in the FPC. As to the 1072 Amendments to the Fed- 
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erai Water Pollution Control Act,’ Con Ed argues that the 
Storm King project is exempt from the permit require¬ 
ments of $404 of tin* Act because 1) that section is merely 
an environmental adjunct to Section 10 of the 1899 Act 
and applies only to discharges resulting from the dredg¬ 
ing of ship channels in navigable waters; 2) Congress did 
not intend $404 to apply to FPC licensed activities and 
the proposed Corps regulations under $404 do not in fact 
aPI»*y to such activities; and 3) applying $404 to projects 
previously licensed by the FPC would violate the ‘‘Grand¬ 
father” clause ($28) of the Federal Power Act. 

The Corps originally granted three permits to Con Ed 
pursuant to $10 of the 1899 Act. These permits have ex¬ 
pired by their own terms and the Corps now maintains 
that granting them in the first instance was an administra¬ 
tive error since no permit is required under the 1899 Act. 
As to $404, although at the outset of this suit the Corps 
took the position that it was inapplicable to the Storm 
King project, its present posture is that Con Ed is re¬ 
quired to seek a permit under that section. 

I. Rivers and Harbors Act. 

Section 10 of the Rivers and Harbors Act of 1899, 33 
U.S.C. $403, provides: 

“The creation of any obstruction not affirmatively au¬ 
thorized by Congress, to the navigable capacity of any 
of the waters of the United States is prohibited; . . . 

ifederal _" ater Pollution Control Act Amendments of 
? re hereinafter referred to as “the Amendments” or “the 
1:)7J Amendments.” 
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and it shall not be lawful to excavate or fill, or in any 
manner to alter or modify the course, location, condi¬ 
tion, or capacity ... of the channel of any navigable 
water of the United States, unless the work has been 
recommended by the Chief of Engineers and authorized 
by the Secretary of the Army prior to beginning the 
same.” 

Con Ed concedes *hat on its face §10 requires a permit for 
its proposed activities at Cornwali, but argues that the 
Federal Power Act has superseded §10 and eliminated any 
obligations to secure a permit. 

The 1920 Federal Water Power Act, which became Part 
I of the present Federal Power Act, 4 gave the FPC licens¬ 
ing control over the construction and operation of hydro¬ 
electric projects. Specifically, the FPC was authorized 

“to issue licenses ... to any corporation organize! 
under the laws of . . . any State . . . for the purpose 
of constructing, operating, and maintaining dams, 
water conduits, reservoirs, power houses, transmission 
lines, or other project works necessary or convenient 
for the development and improvement of navigation 
and for the development, transmission, and utilization 
of power across, along, from, or in any of the streams 
or other bodies of water over which Co igress has 
jurisdiction . . . .” §4(e), 16 U.S.C. §797(e). 

Furthermore, §23 of the Act made it unlawful to construct 
any hydroelectric plant without an FPC license. 16 U.S.C. 


4 Both the Federal Water Power Act and the Federal Power 
Act are hereinafter referred to as “the Power Act/’ 
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§817. Since the Storm King project’s construction unques¬ 
tionably falls under the jurisdiction of the FI’C, there is no 
doubt that an FPC license is required for it. Such a license 
has been obtained and the sole remaining question is 
whether its acquisition relieves Con Ed of any obligation 
under the 1899 Act. 

Con Ed argues thut the Federal Power Act vests exclu¬ 
sive jurisdiction over hydroelectric plants in the FPC and 
denies any other federal agency licensing power over proj¬ 
ects within its jurisdiction. It supports this argument by 
reference to §29 of the Federal Power Act wnich states that 
“All Acts or parts of Acts inconsistent with this chapter 
are repealed.” 1G U.S.C. §823. Con Ed submits that Corps 
licensing of hydroelectric plants under §10 of the 1899 Act 
is inconsistent with §29 of the Federal Power Act and that 
the former, to the extent that it applied to hydroelectric 
plants, has been repealed by the latter. Plaintiffs contend 
that the statutes are not inconsistent and licenses are re¬ 
quired under both. 

In the most literal sense, the two Acts are not incon¬ 
sistent since additional licensing by the Corps does not 
detract from the licensing power accorded the FPC wuL. 
§4(e) of the Power Act. Con Ed’s argument is more far- 
reaching, however, since it fiows from the alleged over-all 
purpose rather than any specific provision of the Power 
Act. The thrust of Con Ed’s approach is simply that in 
enacting the Power Act Congress intended to do away with 
piecemeal licensing of hydroelectric plants, so that dupli¬ 
cative licensing violrtes the spirit if not the words of the 
Act. 
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Fortunately, we are r.ot required to speculate in the dark. 
Both legislative history and judicial interpretation of the 
Power Act are extensive and leave little doubt that Con 
Ed’s approach more closely accords with the Act than that 
urged by plaintiffs. 

Taking the legislative history first, we note that the House 
Report discussion of the bill as quoted in Con Ed’s brief, 
states: 

“The salient features of the bill herewith reported are 
the creation of a commission known as the Federal 
Power Commission, to be composed of the Secretaries 
of War, Interior and Agriculture. To the Commission 
are given the powers heretofore exercised by the Sec¬ 
retaries in connection with water power development 
under their several jurisdictions .... (emphasis added) 
“The [Water Power] bul . . . proposes a method by 
which the water powers of the country, wherever lo¬ 
cated, can be developed by public or private agencies 
under conditions which will give the necessary security 
to the capital invested and at the same time protect 
and preserve every legitimate public interest. It pro¬ 
vides thut the administration of water power within 
Federal jurisdiction, which have hitherto been han¬ 
dled independently by three separate departments 
[War, Agriculture and Interior] in order that dupli¬ 
cation may be avoided, that a common policy may be 
pursued, and that the combined efforts of the three 
agencies may be directed toward a constructive na¬ 
tional program of intelligent, economical utilization of 
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our resources’. House Rep. No. 61, 6Gth Cong. 1st 
Sess., at 5 (emphasis added). 

Equally noteworthy is the testimony before the House 
Water Power Committee by Mr. O. C. Merrill of the De¬ 
partment of Agriculture in which he said: 

“ T he first step in carrying out the purpose of the 
bill . . . should consist in coordinating the activities 
of the three departments which have to do with water 
power in order that whatever is done by existing agen¬ 
cies may be done under a consistent plan with a defi¬ 
nite end in view that there may be no duplication of 
work, overlapping of functions or conflict of authority. 
It is proposed to accomplish this by the creation of a 
commission composed of the Secretaries of War, In¬ 
terior and Agriculture . . . House Water Power 
Committee Hearings, March 18 to May 15, 11)18, 65th 
Cong. 2d Sess. (emphasis added). 

The desire to avoid duplication of administrative effort 
without destroying the essential authority of a relevant 
agency is reflected in ^4(e) of the Power Act which pro¬ 
vides that “no license affecting the navigable capacity of 
any navigable waters of the United States shall be issued 
until the plans of the dam or other structures affecting the 
navigation have been approved by the Chief of Engineers 
and the Secretary of the Army.” 16 U.S.C. $7!)7(e). If, 
instead of the interagency cooperation which this proviso 
mandates, a separate licensing of hydroelectric plants were 
intended under both Acts, duplication of efforts would re¬ 
sult in not one, but two ways. First, two’federal agencies 
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would be required to license the same project. Second, 
the same agency (the Corps) would be required both to 
approve plans submitted to the FPC and to issue a sepa¬ 
rate permit of its own. 

Before turning to a discussion of case law under the 
Power Act, we note the language of an early interpretation 
of the Act by the Attorney General. In support of his opin¬ 
ion that the Secretary of Agriculture’s authority to ap¬ 
prove the transfer of preexisting permits was, by the Power 
Act, terminated und vested instead in the FPC, the Attor¬ 
ney General said: 

“It seems clear that it was the purpose of Congress to 
bring under this Act all future power development 
within the jurisdiction of the United States and to con¬ 
centrate in the hands of the Federal Power Commis¬ 
sion all the administrative authority thereover which 
was in part previously distributed among the Secre¬ 
taries of the Interior, Agriculture, and War. It is 
also clear that no further original permits, at least, 
were thereafter to be issued by the Secretaries. It is 
believed that practically all the permits issued by them 
are limited in time; and when they expire new licenses 
will be issued by the Commission and not by the Secre¬ 
taries, respectively. It is therefore evident that the 
intent of the Act, as well as its necessary operation, is 
to ultimately bring under the new law and under the 
control of the Federal Power Commission all exist¬ 
ing as well as all future developments.” 32 Op. Atty 
Gen. 525, 528 (1921). 


i 


i 
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This approach has consistently been validated and 
adopted by courts faced with the job of interpreting the 
Act. In hirst loua Hydro-Electric Cooperative v. Federal 
Power Commission, 328 IJ.S. 152, 180 (1946), the Court de¬ 
scribed the Federal Water Power Act of 1920 in the fol¬ 
lowing words: 

“It was the outgrowth of a widely supported effort of 
the conservationists to secure enactment of a complete 
scheme of national regulation which would promote 
the comprehensive development of the water resources 
of the Nation, in so far as it was within the reach of 
the federal power to do so, instead of the piecemeal, 
restrictive, negative approach of the River and Harbor 
Acts and other federal laws previously enacted.” See 
also United States ex rel. Chapman v. Federal Power 
Commission, 345 U.S. 153, 167-68 (1953). 

More recently, the Court has said: 

“The central purpose of the Federal Water Power Act 
was to provide for the comprehensive control over those 
uses of the Nation’s water resources in which the Fed¬ 
eral Government had a legitimate interest; these uses 
included navigation, irrigation, flood control, and, very 
prominently, hydroelectric power-uses which, while 
unregulated, might well be contradictory rather than 
harmonious.” Federal Power Commission v. Union 
Electric Co., 381 U.S. 90, 98 (1965). 

As the Court of Appeals for the Eighth Circuit stated: 

“The various Acts of Congress forming the background 
for the Federal Water Power Act of 1920, as amended 
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by the 11135 Act, are indicative not only of an intention 
to fully develop the water power resources, and to 
protect the national interest, but of an intention to 
centralize the authority over such resources in one 
Government agency. 

• ® • 

As we view the history of the water legislation, . . . 
we are forced to conclude that such legislation was de¬ 
signed to vest in the Commission for the future, the 
control and jurisdiction which Congress had previously 
exercised.” Northwest Paper Co. v. Federal Power 
Commission, 344 F.2d 47, 51-52 (8th Cir. 11)65). 

Finally, in an earlier case involving the Storm King proj¬ 
ect itself, the Court of Appeals for this Circuit observed 
that “[i]n the Federal Power Act Congress granted the 
Commission ‘sweeping authority and a specific planning 
responsibility.’” Scenic Hudson ! r , 453 F.2d at 467. 

In light of this legislative history and judicial gloss, 
we have no hesitation in holding that the Federal Power 
Act preempted the Corps’ §10 authority to grant permits 
for the construction of hydroelectric plants such as the 
Storm King project and vested sole licensing authority in 
the FPC, to be exercised, when appropriate (as it was 
here), with the cooperation and approval of the Corps. 

The only shadow of doubt on what is otherwise a clear 
picture is cast by the actions of the Corps itself with re¬ 
gard to Storm King. Although the Corps reviewed both of 
Con Ed’s applications for FPC licenses, as provided in 
§4(e) of the Power Act, and approved the plans in both 
instances in 1!)63 and 11)66 (see Exhibits B and G to Affi- 



9 


147a 

Opinion of Mr. Justice Morris E. Lasker, U.S.D.J. 

<lavit ol T. Gorman Reilly), it also issued three permits 
separately and directly to Con Ed,' one in 1963 and two in 
1!)G5, approving various aspects of the proposed construc¬ 
tion (Exhibits C, I) and E to Affidavit of T. Gorman Reilly). 
If these actions of the New York District Engineer repre¬ 
sented an official Corps policy that §10 permits were re¬ 
quired for FPC-licensed projects, they would raise serious 
questions as to preemption by the FPC, since an agency’s 
long-standing interpretation of its own powers carries con¬ 
siderable weight. Wisconsin v. Illinois, 278 U.S. 367, 413 
(1929); Outline v. Alabama By-Products Co., 328 F Supp 
1140, 1147-48 (N.D. Ala. 1971). 

However, the present position of the Corps, expressed 
in both its current and its proposed regulations, is that no 
§10 permit is required for an FPC-licensed project. The 
former states that “the functions of the Chief of Engineers 
and the Secretary of the Army to authorize non-Federal 
water power projects . . . were transferred to the Federal 
Power Commission by the Federal Water Power Act of 
1920 (41 Stat. 1063).” 33 CFR §209.120(d)(9). The latter 
provides that: 

“[Wjhere such structures will affect the navigable ca¬ 
pacity of any navigable waters of the United States 
(as defined in 16 U.S.C. 796), the plans for the dam 
or other physical structures affecting navigation must 
be approved by the Chief of Engineers and the Secre¬ 
tary of the Army. In such cases, the interests of navi¬ 
gation should normally he protected by a recommenda¬ 
tion to the FPC for the inclusion of appropriate provi¬ 
sions in the FPC license rather than the issuance of a 
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separate Department of the Army permit under 33 

U.S.C. 401 et seq.” 38 Fed. Reg. 12218 (May 10, 1973). 

Furthermore, James E. DeSista, Chief of the Regulatory 
Functions Branch of the Corps, has submitted an affidavit 
in which he states that no regulation issued since 1920 re¬ 
quired the Corps to issue a §10 permit to an FPC-licensed 
project and that “[a]s applications for FPC licenses are co¬ 
ordinated with the Corps of Engineers ... it has been the 
policy of the Corps of Engineers to include in the Corps 
response to FPC all requisite information and recommenda¬ 
tions, and hence it has been filed [stc] unnecessary to issue 
a separate Section 10 Permit” (par. 7). He notes further 
that authority to issue permits has been delegated by the 
Corps to its Division and District Engineers and that 
“there have been instances where a District or Division En¬ 
gineer has issued duplicate permits in connection with FPC 
projects” (par. 8). As to these, he states that “[t]he is¬ 
suance of these few permits were made by the local District 
or Division Engineer under his delegated authority and 
were not a result of any policy decision or directive from 
[the Office of the Corps of Engineers]” (id,). 5 

5 Plaintiffs argue that the DeSista affidavit dops not establish 
what the policy of the Corps was from 1920 to 1908 (when the 
current regulation stating that §10 permits would not be required 
for FPC licensed projects was promulgated), but merely describes 
current practice and hypothesizes that past practice was similar 
to it. To the contrary, we agree with defendants that DeSista is 
describing past as well as present practice and that his long ex¬ 
perience in the regulatory branch of the Corps provides an ade¬ 
quate basis for his conclusions. Since this point is in any event a 
fairly peripheral one, we think no purpose would be served in 
conducting further discovery on it as requested by plaintiffs. 
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We conclude, accordingly, that Con Ed and the Corps 
are correct that no permit is required under §10 of the 
Rivers and Harbors Act for construction of the Storm King 
project. 

II. Federal Water Pollution Control Act. 

Section 404 of the Federal Water Pollution Control Act, 
as amended, 33 U.S.C. §1344(a), requires a permit for the 
discharge of “dredged or fill material” into navigable 
waters. It provides: 

(a) The Secretary of the Army, acting through the 
( hief of Engineers, may issue permits, after notice and 
opportunity for public hearings for the discharge of 
dredged or fill material into the navigable waters at 
specified disposal sites. 

(b) Subject to subsection (c) of this section, each 
such disposal site shall be specified for each such per¬ 
mit by the Secretary of the Army (1) through the ap¬ 
plication of guidelines developed by the Administrator, 
in conjunction with the Secretary of tin; Army, which 
guidelines shall be based upon criteria comparable to 
the criteria applicable to the territorial seas, the con¬ 
tiguous zone, and the ocean under section 1343(c) of 
this title, and (2) in any case where such guidelines 
unde, clause (1) would prohibit the specification of a 
site, through the application additionally of the eco¬ 
nomic impact of the site on navigation and anchorage. 

(c) The Administrator is authorized to prohibit the 
specification (including the withdrawal of specifics- 
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tion) of any defined area as a disposal site, and he is 
authorized to deny or restrict the use of any defined 
area for specification (including the withdrawal of 
specification) as a disposal site, whenever he deter¬ 
mines, after notice and opportunity for public hearings, 
that the discharge of such materials into such area will 
have an unacceptable adverse effect on municipal water 
supplies, shellfish beds and fishery areas (deluding 
spawning and breeding areas), wildlife, or recreational 
areas. Before making such determination, the Adminis¬ 
trator shall consult with the Secretary of the Army. 
The Administrator shall set forth in writing and make 
public his findings and his reasons for making any 
determination under this subsection.” 

Since, as discussed above, Con Ed’s activities along the 
Hudson at Cornwall will entail the discharge of a large 
quantity of dredged or fill material into the Hudson, the 
statute on its face requires Con Ed to obtain a permit for 
its activities. Con Ed has, however, assembled a barrage 
of arguments against application of the section to its Corn¬ 
wall project. 

First, Con Ed asserts that §404 is merely an environ¬ 
mental adjunct to §10 of the 180!) Act and applies only to 
dredge and fill discharges resulting from the dredging of 
ship channels in navigible waters covered by §10. This posi¬ 
tion is supported neither by the language nor the legislative 
history of §404 or the 1972 Amendments to the Water Pol¬ 
lution Control Act as a whole. 

The stated purpose of the Amendments is “to restore 
and maintain the chemical, physical, and biological ixi- 
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• 

tegrity of the Nation’s waters.” $101(a), 33 U.S.C. §1251 
(a). Congress set out to accomplish this objective by pro¬ 
hibiting all discharges of pollutants except as specifically 
provided. Section 301(a) of the Amendments states that 
except as provided in the Act “the discharge of any pollut¬ 
ant by any person shall be unlawful.” $301 (a), 33 U.S.C. 
$1311 (a). Under $502(0), the term “pollutant” is defined 
as including not merely “dredged spoil”, but also “rock” 
and “sand” from any source. 33 U.S.C. $1362(6). Section 
404 is one of the exceptions specifically mentioned in $301 
(a). Moreover, the conference report on $404 states that 
“[fjailure to obtain a permit under this section, or failure 
to comply with the requirements of such a permit, would be 
a violation of section 301(a) and enforceable under section 
309.” 1 Legislative History of the Water Pollution Con¬ 
trol Act Amendments of 1972, p. 325 (1973). 

Bearing in mind the purpose of the Amendments, a read¬ 
ing of sections 301(a) and 404 indicates that Congress in¬ 
tended to ban outright the discharge of dredged spoil, rock 
and sand ($$301(a) and 502(6)), unless a permit is obtained 
under $404 from the Corps with the approval of the En¬ 
vironmental Protection Administrator. 

Con Ed asks that we read into this statutory scheme a 
double exemption. It argues that it is subject neither to the- 
permit requirements of $404, nor to the prohibition of $301 
(a). We need not speculate, however, about how Con Ed 
would avoid the ban of $301 (a) if we were to find $404 
to be inapplicable, because we find that $404 does apply. 

Nothing in the language or history of the statute vali¬ 
dates Con Ed’s hypothesis that, since the Corps issues per¬ 
mits under both $$10 and 404, the latter must have been 


X 
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intended only to require that, in carrying out its super¬ 
visory activities over the dredging of ship channels under 
§10, the Corps would have in mind the environmental goals 
embodied in the 1972 Amendments. To the contrary, the 
invalidity of this position is demonstrated by a simple read¬ 
ing of the section, since, if Con Ed’s assumption were cor¬ 
rect, §404 would prohibit only the discharge of “dredged 
materials”, i.e., materials dredged oui of ship channels, 
whereas by its own terms it covers “dredged and fill ma¬ 
terials.” To assume that Congress meant nothing by the 
use of the word “fill” in addition to “dredged” would be un¬ 
warranted, especially since the original Amendments re¬ 
ferred only to “dredged spoil” (S. 2770, 92d Cong., 1st Sess., 
§402(m)), “fill” having been subsequently inserted. Con Ed 
offers no reason for its insertion and we can think of none 
which supports its assumption that the provision covers 
only dredged materials and then only materials dredged 
from ship channels 

A far more difficult point is raised by Con Ed’s assertion 
that Congress could not have intended §404 to apply to 
hydroelectric power plants because of the comprehensive 
regulatory power which under the Federal Power Act is to 
be wielded solely by the FPC. In this context, Con Ed re¬ 
lies on §511 (a) of the Amendments which provides: 

“This chapter shall not be construed as (1) limiting the 
authority or functions of any officer or agency of the 
United States under any other law or regulation not in¬ 
consistent with this chapter.” 33 U.S.C. §1371(a). 

The argument holds up only if two predicates are valid: 1) 
Application of §404 to hydroelectric projects would impair 
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the authority ot the FPC and 2) exercise of exclusive au¬ 
thority by the FPC is not inconsistent with the Amend¬ 
ments. A certain illogic inheres in this position, since the 
Amendments and the Power Act appear consistent only if 
the former do not diminish the exclusive authority granted 
by the latter. Con Ed, however, suggests a way out of the 
apparently sophistic ii.'passe by maintaining that the Power 
Act and the Amendments are consistent with each other, 
because under the former the FPC performs all the func¬ 
tions which would be fulfilled by the Corps and the Adminis¬ 
trator under the latter. 

On closer analysis, this escape route proves to be a dead 
end street, because although under the Power Act the FPC 
can perhaps accomplish everything sought by the Amend¬ 
ments, it is not obligated to do so by the Power Act itself. 
In fact, Con Ed points to no Power Act provision that would 
require the FPC to satisfy literally or even substantially 
the demands of §404. On the other hand, §404 conditions 
discharge of dredged or till materials on approval by two 
federal agencies, granted pursuant to specific guidelines 
designed to protect the environment. Their approval is 
mandatory under the 1072 Amendments, whereas FPC com¬ 
pliance with §404 would be merely voluntary. To this ex¬ 
tent, the Acts are inconsistent. 

Regardless of these conclusions, Con Ed would infer an 
exception from the Amendments for hydroelectric plants on 
the theory that Congress could not have intended to inter¬ 
fere with the jurisdiction of the FPC in view of the long 
settled policy, discussed above, of allowing that agency 
unique control over the production of hydroelectric power. 
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The argument is persuasive at first blush, but even more 
plausible is plaintiffs’ contention that Congress would not 
design an Act which on its face is all-inclusive, but for 
specifically enumerated exceptions, anil yet intend to estab- 
’ish an unmentioncd exception of the scale suggested here. 
Without any indication that Con Ed's reading of the Con¬ 
gressional will is accurate, the carving out of so major an 
exception would be improper. If this was Congress’ inten¬ 
tion and the omission is mere oversight, the remedy rests 
in Congress’ hands, and Congress has shown, by its recent 
Amendments to the Alaska pipeline legislation, that it will 
not hesitate to remove an obstacle to energy production 
when it believes a change of requirements is necessary in 
the public interest. 

Con Ed also cites regulations proposed by the Corps, 
33 CFR $209,120, 38 Fed. Reg. 12217 (May 10, 1973), as 
further grounds for its argument that the Power Act’s pro¬ 
visions, exclusively, apply to its project. In this it runs 
counter to the Corps’ own interpretation its regulations, 
which is that, notwithstanding the Power Act, Con Ed is 
required to comply with $404. Accordingly, Con Ed begins 
with a strike against it, since an agency’s interpretation of 
its own regulations must be accorded great weight. Udall v. 
Tollman, 380 U.S. 1,16 (1965); Power Reactor Development 
Co. v. International Union of Electrical Workers, 367 U.S. 
396, 408 (1961). 

The applicable proposed regulation, 33 CFR $209.120(c) 
(6), reads as follows: 

“The Federal Power Act of 1920 (41 Stat. 1063; 16 
U.S.C. 791a et seq.), as amended, authorizes the Fed- 
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eral Power Commission (FPC) to issue licenses for the 
construction, operation, and maintaining of dams, 
water, conduits, reservoirs, powerhouses, transmission 
lines, and other physical structures of a power project. 
However, where such structures will affect the naviga¬ 
ble capacity of any navigable waters of the United 
States (as defined in 16 U.S.C. 796), the plans for the 
dam or other physical structures affecting navigation 
must be approved by the Chief of Engineers and the 
Secretary of the Army. In such cases^the interests 
of navigation should normally be protected by a recom¬ 
mendation to the FPC for the inclusion of appropriate 
provisions in the FPC license* rather than the issuance 
of a separate Department of the Army permit under 
33 U.S.C. 401 et seq. [Rivers & Harbors Act of 1899]. 
As to any other activities in navigable waters not con¬ 
stituting construction, operation, and maintenance of 
physical structures licensed by the FPC under the Fed¬ 
eral Power Act of 1920, as amended, the provisions of 
33 U.S.C. 401 et seq. remain fully applicable. Tn all 
cases involving the discharge of dredged or fill material 
into navigable waters ... Department of the Army per¬ 
mits under section 404 of the Federal Water Pollution 
Control Act . . . will be required.” 38 Fed. Reg. at 
12218. 

Con Ed contends that the phrase “In all cases” in the last 
quoted sentence refers to non-FPC licensed activities as 
discussed in the preceding sentence. An equally, if not 
more plausible reading of the phrase would be that it 
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means quite simply what it says: that “[i]n all cases in¬ 
volving the discharge of dredged or fill material into 
navigable waters . . . permits under §404 • • • will be re¬ 
quired.” Id. (emphasis added). This is the meaning put 
forward by the Corps itself, and we are satisfied that it is 
correct. 

Con Ed further relies on another proposed Corps regu¬ 
lation, 33 CFE §209.120(e), which states: 

“1) The provisions of law cited in paragraph (b) 
of this section (which include §10 of 1899 Act and §404 
of the Amendments], requiring Department of Army 
authorizations, are considered applicable to all struc¬ 
tures or work in the navigable waters of the United 
States except for . . . structures licensed under the 
Federal Power Act of 1920. . . . 

2) In addition, the Department of the Army author¬ 
izations will be required for the discharge of dredged 
or fill material into the navigable waters. ...” 38 Fed. 
Reg. at 12219. 

Con Ed urges that, in light of subsection (e)(1), subsection 
(e)(2) applies only to structures not licensed under the 
Power Act. However, the use of “In addition ” in (e)(2) 
is also consistent with the interpretation urged by the 
Corps that (e)(2) applies independently of (e)(1), and we 
accept the Corps’ interpretation. Accordingly, we find that 
compliance with §404 of the Federal Water Pollution Con¬ 
trol Act is required under both tin* Act and the regulations 
proposed thereunder even of structures licensed by the 
FPC. 
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Con Ed’s final argument is that even if this conclusion 
is correct, §404 cannot apply to a project such as Storm 
King, which was licensed prior to the passage of the Amend¬ 
ments, because section 28 of the Power Act provides: 

The right to alter, amend, or repeal this chapter is 
expressly reserved; but no such alteration, amendment, 
or repeal shall affect any license theretofore issued 
under the provisions of this chapter, or the rights of 
any licensee thereunder.” 16 U.S.C. §822. 

The answer to Con Ed’s argument that the 1972 Amend¬ 
ments to the Federal Water Pollution Control Act cannot, 
because ot this section, aflect its rights under a previously 
issued h 1 ( license is that the Amendments are amend¬ 
ments to the Water Pollution Control Act and not to the 
Federal Power Act. The Amendments constitute law of 
general application which affect FPC licensees no more 
than any other economic group. We believe that §28 was 
not intended to insulate FPC licensees from the effect of 
general Congressional legislation for the term of their 
licenses, but only to protect them from ex post facto law¬ 
making relating specifically to FPC license requirements. 

Accordingly, we hold that Con Ed is required by §404 
of the Federal Water Pollution Control Act to seek a 
permit from the Corps for the discharge of dredged or 
fill materials into the Hudson River, but that it is not 
required to obtain a permit under §10 of the Rivers and 
Harbors Act of 1899. Plaintiff’s motion for summary judg¬ 
ment granting them declaratory and permanent injunctive 
relief is granted as to §404 and denied as to §10. Defen¬ 
dants’ motions for summary judgment dismissing the com- 
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plaint are granted as to the §10 claims and denied as to 
the §404 claims. Con Ed’s motion for summary judgment 
on its claim for a declaratory judgment that Corps per¬ 
mits are not required is granted as to §10 and denied as 
to §404. 

Submit order on notice. 

Dated: New York, New York 
December 28th, 1973. 

Morris E. Laskf.r 
U.S.DJ. 
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73 Civ. 4276 


Scenic Hudson Preservation Conference, The Hudson 
River Fishermen’s Association, Inc., The Sierra Club 
and its Atlantic Chapter, and Thomas R. Lake, 


—against— 


Plaintiffs, 


Howard H. Callaway, individually and as Secretary of the 
Army, Department of the Defense, U.S.A., Lt, General 
William C. Gribble, Jr., individually and as Chief of 
Engineers, Corps of Engineers of the U.S. Army, 
Colonel Harry W. Lombard, individually and as Dis¬ 
trict Engineer, New York District, Corps of Engineers 
of the U.S. Army and Consolidated Edison Company 
of New York, Inc., 

Defendants. 


This action came on for hearing before the Court, Hon¬ 
orable Morris E. Lasker, District Judge, presiding, and 
the issues having been duly heard and a decision having 
been duly rendered, 

It is Ordered, Adjudged and Declared: 

1. That defendant Consolidated Edison Company of New 
York, Inc. (hereinafter “Cop Edison”) is not required to 
seek or obtain a permit pursuant to §10 of the Rivers and 
Harbors Act of 1899 (33 U.S.C. §407) from defendants 
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Callaway, Qribble and Lombard (hereinafter the “Corps 
of Engineers”) in connection with construction of FPC 
Project No. 2338, known as the Cornwall Project and some¬ 
times called the Storm King Project (hereinafter the 
“Project”); and 

2. That defendant Con Edison is required to seek and 
obtain a permit from the Corps of Engineers pursuant 
to $404 of the Federal Water Pollution Control Act Amend¬ 
ments of 1972 (33 U.S.C. $1344) prior to commencing to 
discharge dredged and fill material into the Hudson River 
in connection with the construction of the said Project; and 

3. That Con Edison is hereby enjoined from discharging 
dredged or fill material into the Hudson River in connec¬ 
tion with the construction of the said Project unless and 
until such time as a permit has be*>n issued to it by the 
Corps of Engineers authorizing such discharge as pro¬ 
vided by said $404 of the Federal Wate * Pollution Control 
Act Amendments of 1972; and 

4. At such time as a permit pursuant to said $404 may 
be issued by the Corps of Engineers authorizing it to 
discharge dredged and fill material into the Hudson River 
in connection with the construction of the said Project, 
the provisions of paragraph 3 of this order shall be deemed 
to have been satisfied and shall no longer be of force and 
effect. 

Morris E. Lasker 
U.S. District Judge 

Dated: New York, New York 
January 4, 1974 

Judgment Entered—1-7-74 

Raymond F. Burghardt 
Clerk 
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Notice of Motion to Amend Judgment 

UNITED STATES DISTRICT COURT 
Southkun District of New York 


[caption omitted] 


Sirs : 

I lease TAKE notice that upon the annexed affidavit of 
Albert K. Butzel sworn to January 14, 1974, the decision of 
this Court dated December 28, 1973, and upon all the plead¬ 
ings and proceedings heretofore had herein, plaintiffs will 
move this Court, Hon. Morris E. Lasker, U.S.D.J., in 
Room 2903, l nited States Courthouse, Foley Square, New' 
York, on Friday, January 25, 1974 at 10:00 A.M., or as soon 
thereafter as counsel may be heard, for an order pursuant 
to Rule 59(e) of the Federal Rules of Civil Procedure 
amending the judgment herein to (1) more precisely define 
the activities enjoined by said judgment and (2) provide 
that this Court shall retain continuing jurisdiction in this 
case, and for such other and further relief as this Court may 
deem just and proper. 

Plaintiffs’ proposed form of Amended Judgment is an¬ 
nexed hereto as Exhibit A. 
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Dated: New York, New York 
January 14, x974 

Berle, Butzel & Kass 
Winer, Neuburoek & Sive 
Attorneys for Plaintiffs 
425 Park Avenue 
New York, New York 10022 
Tel: (212) 838-2700 
(212) 421-2150 

By Albert K. Butzel 
[To Attorneys of Record] 
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Proposed Amended Judgment 

UNITED STATES DISTRICT COURT 
Southern District of New York 


Scenic Hudson Preservation Conference, The Hudson 
River Fishermen’s Association, Inc., The Sierra Club 
and its Atlantic Chapter, and Thomas R. Lake, 


—against— 


Plaintiffs, 


Howard II. Callaway, individually and as Secretary of the 
Army. Department of the Defense, U.S.A., Lt. General 
\\ illiam C. Cribble, Jr., individually and as Chief of 
Engineers, Corps of Engineers of the U.S. Arr y, Colo¬ 
nel Harry W. Lombard, individually and as District En¬ 
gineer, New York District, Corps of Engineers of the 
U.S. Army and Consolidated Edison Company of New 
York, Inc., 

Defendants. 


This action came on for hearing before the Court, Honor¬ 
able Morris E. Lasker, District Judge, presiding, and the 
issues having been duly heard and a decision having been 
duly rendered, 

It is Ordered, Adjudged and Declared: 

1. That defendant Consolidated Edison Company of New 
York, Inc., (hereinafter “Con Edison”) is not required to 
seek or obtain a permit pursuant to $10 of the Rivers and 
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Harbors Act of 189!) (33 U.S.C. §407) from defendants 
Callaway, dribble and Lombard (hereinafter the “Corps of 
Engineers”) in connection with construction ol FPC Proj¬ 
ect No. 2338, known as the Cornwall Project and sometimes 
called the Storm King Project (hereinafter the “Project”); 
and 

2. That defendant Con Edison is required to seek and 
obtain a permit from the Corps of Engineers pursuant to 
§404 of the Federal Water Pollution Control Act Amend¬ 
ments of 1072 (33 U.S.C. §1344) prior to commencing to 
discharge dredged and fill material into the Hudson River 
in connection with the construction of the said Project; 
and 

3. That Con Edison and its officers, agents, representa¬ 
tives, employees and all persons in active concert or par¬ 
ticipation with any of them are hereby enjoined from (A) 
discharging dredged or fill material into the Hudson River 
in connection with the construction of the Project, and (B) 
undertaking any actions or construction activities that 
would result in the creation of dredged or fill material that 
would ultimately he discharged into the Hudson in connec¬ 
tion with the construction of the Project, unless and until 
such time us a permit has been issued to Con Edison by the 
Corps of Engineers authorizing such discharge of dredged 
or fill material as provided by §404 of the Federal Water 
Pollution Control Act Amendments of 1072; and 

4. That this Court hereby retains continuing jurisdiction 
over this action for all purposes, including, without limi- 
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tation, for the purpose of enabling any of the parties to 
apply to the Court for such further orders or directions 
as may be necessary or appropriate, and for the purpose 
of securing compliance with this judgment. 

Enter : 

Morris E. Lasker 
U.S. District Judge 

Dated: New York, N. Y. 

January ,1974 
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Affidavit of Albert K. Bulzel in Support of Motion 
to Amend Judgment 

UNITED STATES.DISTRICT COURT 
Southern District of New York 


[caption omitted] 


State of New York, 

County of New York, ss. : 

Albert K. Butzel, being duly sworn, deposes and says: 

1. I am a member of the firm of Berle, Butzel & Kass, 
one of the attorneys for the plaintiffs herein. I make this 
affidavit in support of plaintiffs’ motion to amend the judg¬ 
ment in this action to (A) more precisely define the activi¬ 
ties subject to injunction and (B) provide for this Court’s 
continuing jurisdiction over this action. 

2. By decision issued December 28, 1973, this Court held 
that under Section 404 of the Federal Water Pollution Con¬ 
trol Act, as amended (33 U.S.C. $1344) (“Section 404”), Con 
Edison was required to obtain a permit from the Corps of 
Engineers before it could discharge any dredged or fill ma¬ 
terial into the Hudson River in conjunction with the com¬ 
pany’s proposed Storm King project. Since the plans for 
the project admittedly contemplate the discharge of thou¬ 
sands of cubic yards of fill material into the River, and since 
no Section 404 permit had been obtained, the Court granted 
plaintiffs’ motion for summary judgment for “declaratory 
and permanent injunctive relief ... as to $404 ...” (Slip, 
op., p. 24). 
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to Amend Judgment 

3. On January 2,1974, Con Edison served and filed, upon 
two days notice ol settlement, a proposed form of judgment 
which limited the scope of injunctive relief to “discharging 
dredged or fill material into the Hudson ltiver in connec¬ 
tion with the construction of the Project”. The proposed 
judgment further provided that the injunction would be 
deemed to terminate upon the issuance of a Section 404 
Permit, without regard to validity or invalidity of the 
permit. 

4. On January 3, 1974, plaintiffs submitted a proposed 
form of counter-judgment which differed in a number of 
respects from that submitted by Con Edison, including, 
most importantly, in the scope of injunctive relief. Specif¬ 
ically, plaintiffs’ counter-judgment would have enjoined 
Con Edison from proceeding with any construction work, 
whether involving discharges or not, until a Section 404 
permit was “duly obtained”. Plaintiffs submitted this form 
of judgment because it paralleled the relief sought by their 
motion for summary judgment, which this Court granted, 
and on the grounds that any construction by Con Edison 
would prejudice an impartial consideration of a subsequent 
Section 404 permit application. This Court, however, on 
January 4, 1974, signed Con Edison’s proposed judgment 
rather than plaintiffs. 

5. In seeking broader injunctive relief than Con Edison 
had proposed in its form of judgment, plaintiffs’ recognized 
that the jurisdiction of the Corps of Engineers under Sec¬ 
tion 404 extended not to the overall Project, but to the 
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to Amend Judgment 


discharge of dredged or fill material in connection with 
its construction. However, it was apparent, based on Con 
Edison’s own affidavits, thaf the discharge of fill material 
at the proposed spoil site northwest of the powerhouse was 
a sine qua non for overall construction [Affidavit of Frank 
D. McElwee (Con Edison Project Manager), Oct. 22, 1973, 
1122]. Under these circumstances, plaintiffs believed that 
to allow the company to proceed to construction when it 
had not obtained the requisite Section 404 permit would 
be inappropriate, since, to the extent that funds were ex¬ 
pended before a permit application was filed and reviewed, 
the effect would inevitably be to alter the equities and, as a 
practical matter, restrict the freedom of the Corps of En¬ 
gineers and the Environmental Protection Agency to decide 
against the fill operations. There would in short, be an ir¬ 
retrievable commitment of resources that could not help 
but influence the decision. Under similar circumstances in¬ 
volving the proposed construction of the Hudson River Ex¬ 
pressway, this Court had held that review authority in the 
Secretary of Transportation could not and should not be 
frustrated by allowing the Highway to proceed, when to 
do so would limit the Secretary’s ability to reject the pro¬ 
posal [Citizens Committee to Protect the Hudson Valley 
v. Volpe, 302 F. Supp. 1083 (S.D.N.Y., 19G9), aff’d 425 F.2d 
97 (2d Cir., 1970), cert, denied 404 U.S. 949 (1971)]; and 
there have been a number of similar holdings under the 
National Environmental Policy Act [e.g., Lathan v. Volpe, 
445 F.2d 1111, 1110 (9th Cir., 1971); Arlington Coalition v. 
Volpe, 458 F.2d 1323 (4th Cir., 1971)]. 
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to Amend Judgment 

6. For the reasons, and on the basis of the authorities, 
set forth above, plaintiffs continue to believe that an in¬ 
junction extending to all construction activities would be 
appropriate in this case. However, they do not ask the 
Court to so modify its judgment at this point. Instead, they 
seek an amended judgment, in the form of Exhibit A an¬ 
nexed to tbe Notice of Motion, that would simply make it 
clear that Con Edison cannot proceed with construction 
activities directly related to the discharge of dredged or fill 
materials until a Section 404 permit is obtained, and which 
would also provide for continuing jurisdiction in the Court 
should any disputes arise or further relief be required. 

7. In the judgment proposed by Con Edison which this 
Court signed, the sole limitation upon the company is the 
actual discharging of dredged or fill material into the Hud¬ 
son. As so written, this means that Con Edison could under¬ 
take major excavation, at vast expense, and with tremen¬ 
dous amounts of resulting fill material that could only be dis¬ 
posed of in the Hudson, before a Section 404 permit was 
obtained. With such fill material a reality, and with the 

Hudson as allegedly the only “economical” disposal site □ 

[McElwee Affidavit, U2~], the consequence of such activi- ■ 

ties would be to place tremendous pressure on the Corps ■ 

and EPA to allow the* dumping operations, whatever the 1 

environmental consequences. This ought not to be allowed. 1 

8. In declining to enjoin all Project construction activi- I 

ties until a Section 404 permit is issued, the Court may well I 

have concluded that such a general injunction could not be ■ 
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to Amend Judgment 

justified given the scope of the Corps’ Section 404 jurisdic¬ 
tion. This may be true for construction activities unrelated 
to the discharge of dredged or fill material, and at this point 
plaintiffs are prepares to accept su *h a limitation. Insofar, 
however, as construction activities are involved which re¬ 
sult in the creation of dredged or fill materials (e.g., excava¬ 
tion of the powerhouse entrance or underground chambers), 
the injunction should cover such activities. In such circum¬ 
stances, the work involved is directly related to and, indeed, 
creates the necessity for, the fill activities themselves. As 
such, it should not be permitted until Section 404 certifica¬ 
tion is obtained lest the consequences described in para¬ 
graph 7 otherwise result. And see cases cited in fl5 above. 

9. An Amended Judgment such as that proposed by the 
plaintiffs would ensure that no work would be undertaken 
prejudicing a Section 404 decision before that decision 
itself was made. Thus, the excavation of the tunnel en¬ 
trance and underground power chambers, with the resulting 
creation of fill material, would not be allowed unless and 
until a permit was issued. On the other hand, such an 
amended judgment would not prohibit Con Edison from 
initiating construction of major works such as the storage 
reservoir, or undertaking other construction activities un¬ 
related to the filling operations. Thus, one of the com¬ 
pany’s principal concerns—that it be able to proceed with 
construction prior to license expiration in October—would 
be set to rest. While, as noted before, plaintiffs believe that 
all construction work could properly have been enjoined, 
given the interest involved on both sides, and the importance 
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to Amend Judgment 

of enforcing the legal requirements established by Con¬ 
gress, it is submitted that the form of Amended Judgment 
proposed hereby would be a fair resolution. 

10. By this motion, plaintiffs also propose that the judg¬ 
ment be amended to provide for continuing jurisdiction 
in this Court. Plaintiffs believe that such a provision is 
both necessary and appropriate to ensure that the terms of 
the injunction, whatever its scope, are complied with and to 
provide a prompt means for review of any ultimate Corps 
decision, whether positive or negative. As matters stand 
now, the judgment ends the Court’s role, with the possible 
consequence that any subsequent question as to the scope 
of the current injunctive language could bt res judicata un¬ 
less an appeal were taken now. To avoid this necessity, 
to provide lor future flexibility and to ensure prompt re¬ 
view of the ultimate Corps decision (if any), it is respect¬ 
fully submitted that the judgment herein should, ut the 
very least, be amended to substitute the revised paragraph 
4 of the annexed Amended Judgment for paragraph 4 in 
the judgment heretofore signed. 

11. For all of the reasons set forth above, plaintiffs’ mo¬ 
tion to amend the judgment herein should be granted, and 
the form of Amended Judgment annexed to the Notice of 
Motion as Kxhibit A should be signed. 

Albkrt K. Butzf.i, 


(Jurat omitted in printing) 



172a 


Memorandum of Defendant Consolidated Edison 
Company of New York, Inc. in Opposition to 
Plaintiffs’ Motion for Amendment of Judgment 

UNITED STATES DISTRICT COURT 
Southern District of New York 

[caution omitted] 

This memorandum is submitted on behalf of Consolidated 
Edison Company of New York, Inc. (Con Edison) in oppo¬ 
sition to the motion of Plaintiffs (Scenic Hudson) served 
January 14, 1974, to amend this Court’s judgment herein, 
signed January 4, 1974 and entered January 7, 1974. 

The motion, brought pursuant to Rule 59(e), FRCP, con¬ 
tends that the Court’s January 4 judgment herein should be 
amended “to more pVeciselv defino the activities subject to 
injunction”, and to “provide . . . continuing jurisdiction” in 
this Court over the matter (Butzel Affidavit, fll). 

The motion should be denied. 

The January 4th Judgment defines the 
activities to be enjoined in the precise 
words of the applicable statute. 

The judgment signed by the Court January 4 states: 

“That Con Edison is hereby enjoined from discharg¬ 
ing dredged or fill material into the Hudson River in 
connection with the construction of the said Project 
...” (at 1f3). 
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for Amendment of Judgment 

Section 404 of the Federal Water Pollution Control Act 
(33 U.S.C.A. §1344) states: 

“(a) That the Secretary of the Army, acting through 
the Chief of Engineers, may issue permits, after notice 
and opportunity for hearings, for the discharge of 
dredged and fill material into the navigable waters at 
specified disposal sites.” 

This Court’s decision of December 28, 1973 states: 

“Accordingly, we hold that Con Edison is required 
by §404 ... to seek a permit from the Corps for the 
discharge of dredged or fill material into the Hudson 
River ...” (at p. 24). 

The injunctive order is consistent word for word with 
the applicable statute and this Court’s decision.,It could 
hardly be more precise. 

Scenic Hudson’s Amended Judgment is de¬ 
signed to cause confusion , not for precision. 

The proposed Amended Judgment would expand the 
scope of the injunctive order by banning, in addition to 
discharges, 

“. . . any actions or construction activities that would 
result in the creation of dredged or fill material that 
would ultimately be discharged into the Hudson in con¬ 
nection with construction of the Project ...” (at p. 2). 
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for Amendment of Judgment 

Upon reflection of what, precisely, that wording would 
enjoin, it appears that: 

(1) Excavating and stockpiling rock in connection 
with construction might, or might not, he a violation, 
depending on whether the stone in question is “ulti¬ 
mately” intended to he discharged in the Hudson or 
left on the land. 

(2) Preparation of plans or contracting for labor 
or equipment to excavate rock might he claimed by 
Scenic Hudson to be a violation, since they would be 
“actions” which are certainly intended to “create” 
dredged or fill material for “ultimate” discharge. 

(3) Filing and supporting an application to the 
Corps of Engineers for a §404 permit, itself, would 
arguably be a violation, since such an application is an 
“action” that (hopefully) “would result in the creation 
of . . . material that would ultimately be discharged.” 

(4) Would counsel’s preparation of a brief on the 
subject be such an “action”! 

Precision is not Scenic Hudson’s purpose in making this 
motion. Confusion an *. endless delay is the obvious ob¬ 
jective. 

The wording of Scenic Hudson’s amended judgment 
builds in perpetual opportunities for Scenic Hudson to 
jeopardize the Project construction program, and to harass 
the Company, its contractors, and even its lawyers. 

In its letter transmitting the motion to the Court, Scenic 
Hudson’s counsel says that plaintiff has no policy of endless 
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delay. Tn fact, it lias no policy of delay ac all, says the 
letter. 11 this bit ol advocacy were intended seriously, 
it would have to be concluded that Scenic Hudson has suc¬ 
cumbed to the labyrinth of “doublethink” ton years uhead 
of Orwell’s prediction. Scenic Hudson’s preference for 
“Newspoak” has never before been so obvious. In reality, 
since this Court’s decision of December 28, Scenic Hudson 
has indicated that it will strenuously oppose an application 
by Con Edison for a $404 permit to the Corps. The objec¬ 
tive is clearly to achieve “endless delay”. 

There, is no basis for the. Court 
to retain continuing jurisdiction. 

Scenic Hudson further urges the Court to retain con 
tinning jurisdiction both to ensure compliance with its order 
and to “provide a prompt means for review . . . ”. Continu¬ 
ing jurisdiction is not necessary, for either of those pur¬ 
poses or for any other. “Federal regulation by injunction 

The letter further states that a newspaper story attributed to 
Secme Hudson’s Chairman and mentioned in a letter to the Court 
from Con hdison's counsel “was not merely a misquote but never 
said at all . . . ”. The quote, as set forth in Mr. Bergen’s January 4 
letter to the Court, was: “ ‘We figure we only have to hold on for 
another 11 months and we’ll have won’ says Saunders, who has 
headed the group since the inid-tiO’s. ‘Our strategy has always 
been one of endless delay’” (The Sunday Record, Middletown 
New York, December 2, 1!»73 at p. D-l). The only error in this 
reference was that the citation to Middletown, New York should 
he changed to Hackensack, New Jersey. The paper is the Bergen 
Record, not the Middletown Record. A copy of the paper could he 
provided to the Court if an issue were to be made of the point. 
And of course, (.on Kdison s counsel would also be pleased to 
cross-examine Mr. Saunders as to Scenic Hudson’s strategy, mem¬ 
bership, and finances in the event his affidavit is supplied to the 
Court. 
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is not desirable, in any event” as Judge Gurfein said in 
Citizens for Clean Air v. Corps of Engineers, 356 F. Supp. 
14 (SDNY, 1973). The Federal Rules of Civil Procedure, 
the Administrative Procedure Act, and the Federal Water 
Pollution Control Act would appear to be sufficient both to 
ensure compliance, invoke penalties, if necessary, and pro¬ 
vide for prompt review. By retaining jurisdiction in the 
Court, the Corps’ authority and duty will likely become ob¬ 
scured, to no purpose. The Courts, moreover, have plenty 
to do without voluntarily taking on chores they need not 
assume. 

The injunction against discharge only keeps 
interference with the FPC license to a minimum. 

Scenic Hudson argues, again, that construction work 
which does not constitute a “discharge” should be enjoined 
because construction itself, pending the processing of a 
§404 permit application, might “force” the Corps to issue 
the permit or cause an unnecessary commitment of re¬ 
sources. This argument, however, ignores the FPC license, 
upheld by the Second Circuit, which finds the Project is 
urgently needed in the public interest (Scenic Hudson 
Preservation Conference v. FPC, 453 F.2d 463 (1971)). Con 
Edison is obliged to go forward under its license (See Mr. 
Bergen’s letter to the Court, January 4, 1974; and Con 
Edison’s Brief of October 23, 1973 at pp. 73-74). 

"Scenic Hudson’s argument amounts to the claim that 
enactment of §404 suspended Con Edison’s rights to con¬ 
struct under its license. If accepted, that argument would 
lead to the conclusion that §404, which the Court held to 
be inconsistent with the Power Act (Opinion, p. 19), in fact 






177a 


Memorandum in Opposition to Plaintiffs’ Motion 
for Amendment of Judgment 

amended the Power Act. If so, reconsideration should be 
given to Con Edison’s argument, rejected by the Court, 
that Section 28 of the Power Act bars application of §404 
to this Project. Indeed, whether §404 is general or special 
legislation, its impact will interfere with mandatory conduct 
under this license and possibly force termination of the 
license itself. Congress never had that intent or purpose. 

Hy maintaining the scope of the injunctive order to the 
terms of the applicable statute and the Corps’ express 
jurisdiction thereunder, the inconsistency between the stat¬ 
utes is at least kept to a minimum. 

Conclusion 

The motion should be denied. 

Respectfully submitted, 

LeBoeuf, Lamb, Leiby & MacRae 

By 0. S. Peter Bergen 
Attorneys for Consolidated Edi¬ 
son Company of New York, Inc. 
One Chase Manhattan Plaza 
New York, New York 10005 

Dated: New York, New York 
January 21, 1074 

Of Counsel 

Carl D. Hobei.man 
G. S. Peter Bepoen 
Andrew Gansberg 
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Decision Inscribed on Back of Plaintiffs’ Motion Papers 

“Motion denied after argument. It is so ordered.” 

Morris E. Lasker 
U.S.D.J. 

1/28/74 

Entered January 29, 1974. 
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Notice of Appeal 

UNITED STATES DISTRICT COURT 
Southern District ok New York 
73 Civ. 4276 


Scenic Hudson Preservation Conference, The Hudson 
River Fishermen’s Association, Inc., The Sierra Club 
and its Atlantic Chapter, and Thomas K. Lake, 

Plaintiff's, 


—against— 


Howard H. Callaway, individually and as Secretary of the 
Army, Department of the Defense, U.S.A., Lt. General 
William C. Griddle, Jr., individually and as Chief of 
Engineers, Corps of Engineers of the U.S. Army, Colo¬ 
nel Harry W. Lombard, individually and as District 
Engineer, New York District, Corps of Engineers of the 
U.S. Army und Consolidated Edison Company ok New 
York, Inc., 

Defendants. 


Notice is hereby given that Consolidated Edison Com¬ 
pany ol New ^ork, Inc. (Con Edison), defendant above 
named, hereby appeals to the United States Court of Ap¬ 
peals for the Second Circuit from such provisions of the 
final judgment entered in this action on the 7th day of 
January, 1974, as do require that Con Edison seek and 
obtain a permit from tin* Corps of Engineers pursuant to 
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$404 of the Federal Water Pollution Control Act Amend¬ 
ments of 1072 (33 USCA $1344) prior to commencing to 
discharge dredged and fill material into the Hudson River 
in connection with the construction of the Cornwall Project 
(FPC Project No. 2338), and as do enjoin Con Edison from 
discharging such dredged or fill material into the Hudson 
River in connection with construction of the said Project, 
unless and until such time as such a permit has been issued 
to it by the Corps of Engineers authorizing such discharge, 
which such provisions are specifically paragraphs 2 and 3 
of the said final judgment. 

Dated: New York, New York 

March 4,1974 


LeBokuf, Lamb, Lkiby & MacRae 


By G. S. Peter Berqen 
Attorneys for Consolidated 
Edison Company of New 
York, Inc. 

One Chase Manhattan Plaza 
New York, New Yor >i 10005 
Telephone (212) 422-62C2 
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Notice of Appeal 
To: 

Berle, Uutzkl & Kass, Esqs. 
Attorneys for Plaintiffs 
425 Park Avenue 
New York, New York 10022 

Winer, Neuburoer & Sivb 
Attorneys for Plaintiffs 
425 Park Avenue 
New York, New York 10022 

Paul J. Curran, Esq. 

Attorney for Defendants 
Callaway, Gribble and Lombard 
United States Attorney for the 
Southern District of New York 
United States Courthouse 
New York, New York 10007 
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UNITED STATES DISTRICT COURT 
Southern District of New York 
73 Civ. 4276 


Scenic Hudson Preservation Conference, The Hudson 
River Fishermen’s Association, Inc., The Sierra Club 
and its Atlantic Chapter, and Thomas R. Lake, 


—against— 


Plaintiffs, 


Howard H. Callaway, individually and as Secretary of the 
Army, Department of the Defense, U.S.A., Lt. General 
William C. Cribble, Jr., individually and as Chief of 
Engineers, Corps of Engineers of the U.S. Army, Colo¬ 
nel Harry W. Lombard, individually and as District 
Engineer, New York District, Corps of Engineers of 
the U.S. Army and Consolidated Edison Company of 
New York, Inc., 

Defendants. 


Notice is hereby given that Scenic Hudson Preservation 
Conference, The Hudson River Fishermen’s Association, 
The Sierra Club and its Atlantic Chapter and Thomas R. 
Lake, plaintiffs above named, hereby appeal to the United 
States ourt of Appeals for the Second Circuit (A) from 
such p.ovisions of the final judgment entered in this action 
on the 7th day of January, 1!)74, as (1) declared that Con- 
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solidated Edison Company of New York, Inc. was not re¬ 
quired to seek and obtain a permit from the Corps of En¬ 
gineers pursuant to §1U of the Rivers and Harbors Act of 
18!W (33 U.S.C. '§403) in connection with the construction 
of Con Edison’s Cornwall Project and (2) limited the scope 
of injunctive relief granted pursuant to Section 404 of the 
Federal Water Polluution Control Act Amendment of 1072 
(33 U.S.C. §1344) to the actual discharging of dredged or 
fill material into the Hudson River, and (B) from this 
Court’s denial of plaintiffs’ motion to amend the final judg¬ 
ment herein, which denial was entered in this action on 
January 29, 1974. 

Dated: New York, New York 
March 7,1974 


Winer Neuburger & Sive 
42f) Park Avenue 
New York, New York 10022 
(212) 421-2150 

Berle, Butzel & Kass 
425 Park Avenue 
New York, New York 10022 
(212) 838-2700 

Attorneys for Plaintiffs 

By Albert K. Butzel 
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